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(SUMMONS.

The President of the United States, to Henry Le-

pisto, 0. J. Wicldander and A. P. Logergren,

Defendants, GREETING:
In the name of the United States of America, you

are hereby commanded to be and appear in the Dis-

trict Court for the District of Alaska, Division

Number One, to be holden at Juneau, Alaska, within

thirty days from the date of the service herewith

upon you then and there to answer the complaint

of J. H. Cobb as trustee for John Tuppela, filed

against you in the said court, and if you fail to so

appear in answer for want thereof, the plaintiff

will take judgment against you for $1,858.33 with

interest and costs as prayed for in said complaint,

a copy of which is herewith served upon you.

And you, the marshal of the said district and

division, or your deputy, are hereby commanded to

make due service and return of this writ. Herein

fail not.

WITNESS the Honorable THOMAS M. RIEED,

Judge of the said court and the seal thereof affixed

this the 20th day of September, 1922.

[Seal] JOHN H. DUNN,
Clerk.

By L. E. Spray,

Deputy.

Filed in the District Court, District of Alaska,

First Division. Oct. 19, 1922. John H. Dunn,

Clerk. By Walter B. King, Deputy. [1*]

*Page-number appearing at foot of page of original certified Tran-
script of Record.
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United States of America,

District of Alaska,

Division No. 1.

I, Geo. D. Beaumont, United States Marshal for

the First Division, District of Alaska do hereby

certify that I have received the within summons on

the 20th day of September, 1922, at Juneau, Alaska

and that I served the same on O. J. Wicklander

on the 11th day of October, 1922, on A. P. Loger-

gren on the 13th day of October, 1922, and on Henry
Lepisto on the 16th day of October, 1922, by then and

there delivering to and leaving with each of the

within named defendants a copy hereof together

with a copy of the complaint in the within entitled

cause prepared and certified to by J. H. Cobb, at-

torney for the plaintiff, personally and in person.

Dated at Juneau, Alaska, this 19th day of October,

1922.

GEO. D. BEAUMONT,
U. S. Marshal.

By Geo. A. Getchell,

Office Deputy.

Marshal's fee—$9.00.

[Caption and Title.]

AMENDED COMPLAINT.

Now comes the plaintiff, and leave of the Court

first being had, amends his original complaint here-

in to comply with the ruling of the Court so that

the same shall hereafter read as follows

:

The above-named plaintiff complaining of the

above-named defendants for cause of action alleges:
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I.

That heretofore, to wit, on or about the 24th day

of November, 1920, the plaintiff, as trustee for

John Tuppela, John Tuppela, J. H. Cobb in his in-

dividual capacity, and John R. Winn, made and

entered into a contract with the Chichagoff Mining

Company, wherein and whereby, among other things,

it was provided, and the said Chichagoff Mining

Company obligated and bound itself to pay into the

Bank of California at Seattle, Washington, on Janu-

ary 2d, 1921, to the credit of said J. H. Cobb, as

trustee for John Tuppela, the sum of Seventy^ve

Thousand ($75,000.00) Dollars. That except for the

matters and things hereinafter alleged, the said

Chichagoff Mining Company would have paid said

money into said bank to the credit of said J. H.

Cobb, as trustee for John Tuppela, on the above day

fixed in said contract. [2]

II.

That thereafter, on or about the 16th day of De-

cember, 1920, the defendant, Henry Lepisto, brought

his suit in equity in this Honorable Court, against

the plaintiff herein, the Chichagoff Mining Com-

pany and John Tuppela, No. 2026-A on the docket

of this court, and falsely and maliciously alleged,

among other things in said complaint that he, the

said Lepisto was the owner of said money and enti-

tled to receive the same; and prayed, among other

things for a writ of injunction enjoining the Chicha-

goff Mining Company from paying said money

and the plaintiff herein from receiving said money

at the said Bank of California, as provided in said
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contract ; and on or about the 16tli day of December,

1920, the said Henry Lepisto made an ex parte ap-

plication to this Honorable Court for a restraining

order and temporary injunction ; and thereupon such

proceedings were had that this Honorable Court on

said day granted an order restraining the Chicha-

goff Mining Company from paying and this plain-

tiff from receiving said money, at any place beyond

the jurisdiction of this court; that is, any place

outside of Alaska (the said Bank of California be-

ing outside Alaska) and further restraining said

defendants from paying, transferring, disposing of,

concealing or otherwise disposing of the said

$75,000.00, or any part thereof or interest therein,

and from taking the said $75,000 or any part there-

of beyond the jurisdiction of this court. It was fur-

ther provided in said order that the same should

become effective upon the plaintiff, Henry Lepisto,

filing a bond in the sum of $5,000.00, with sureties

to be approved by the clerk of this court, in the

usual form conditioned to save the defendants in

said suit harmless against loss, damage and costs

from the issuance of said restraining order, if the

same was illegally issued, or issued without suffi-

cient cause.

A true copy of said order is hereto attached,

mark Exhibit "A," and made a part hereof. [3]

III.

Thereafter and on or about the 27th day of De-

cember, 1920, the said Henry Lepisto, as principal,

and the defendants, O. J. Wicklander and A. P.

Logergren as sureties, executed and filed in the said
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suit No. 2026-A, their bond in the sum of $5,000.00,

which was approved by the clerk of this court, and

which bond is as follows:

"KNOW ALL MEN BY THESE PRESENTS
that we, the undersigned, Henry Lepisto, as princi-

pal, and O. J. Wicklander, A. P. Logergren as sure-

ties, are held and firmly bound unto John Tuppela, J.

H. Cobb, trustee for John Tuppela, and the Chicha-

goff Mining Company, the defendants herein, in

the sum of Five Thousand ($5,000.00) Dollars, law-

ful money to be well and truly paid. The condition

of the above obligation is that, whereas, the plain-

tiff, Henry Lepisto, the above-bounden principal,

has brought suit against the above-named defend-

ants, John Tuppela, J. H, Cobb, trustee for John

Tuppela, and the Chichagoff Mining Company, to

establish his right to receive the sum of Seventy-five

Thousand ($75,000.00) Dollars as specified and more

particularly set forth in the complaint herein, which

is made a part hereof and to which reference is here-

by made, and has asked the Court for the issuance

of a restraining order restraining the above named

John Tuppela from paying out money to be received

by him from the Chichagoff Mining Company on or

about January 1st, 1921, as specified in the above

complaint, and as the Court has issued an order

providing that the said John Tuppela may receive

said money from the Chichagoff Mining Company
but should keep the same intact and not pay out the

same until the further order of this Court,

NOW, THEREFORE, the above-bounden plain-

tiff, Henry Lepisto and his sureties will undertake



Henry Lepisto et al. 7

to keep the said John Tuppela, as well as the other

named defendants, harmless because of said order,

to protect them against loss or damages or any ex-

pense arising out of the cost of exchange, or from

similar causes, if this order so restraining the said

John Tuppela as above mentioned should be shown.

[4] to have been issued illegally or without suf-

ficient cause. If however, it be shovni that the order

so issued was not issued illegally or without suffi-

cient cause, then this a?>/c>gation shall be void, and

the principal and sureties thereon relieved from any

liability whatsoever.

WITNESS our hands and seals this the 27th day

of December, 1920.

HENRY LEPISTO, (Seal)

Principal.

O. J. WICKLANDER, (Seal)

Surety.

A. P. LOaERGREN, (Seal)

Surety.

Witnesses

:

S. HELLENTHAL.
M. B. COOK.

The above and foregoing bond was duly and regu-

larly filed in the Clerk's office and the sureties

thereon approved.

J. W. BELL,
Clerk.

By L. E. Spray,

Deputy.
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IV.

That by rieason of the premises, the said Chicha-

goff Mining Company was prevented from paying

and this plaintiff from receiving said money on the

2d day of January, 1921, as provided in said con-

tract of November 24th, 1920, or at any earlier date

than April 20th, 1921.

V.

That thereafter on April 9th, 1921, such proceed-

ings were had in said cause No. 2026-A, that the

restraining order was adjudged to have been wrong-

fully issued, and was dissolved; and thereafter will

all due diligence, the plaintiff herein proceeded to

collect said money and on April 20th, 1921, did col-

lect the same.

VI.

That thereafter, and on or about September 16th,

1922, said cause came on regularly for trial, and

after a full hearing the complaint therein was dis-

missed on the merits with costs. [5]

VII.

The defendant, the Chichagoff Mining Company,

one of the obligees in the bond hereinbefore set out,

has refused to join as plaintiff herein on the

ground that it was not damaged by the injunction

granted as aforesaid and had no interest in this

litigation and is therefore made a party defendant

;

but the plaintiff, J. H. Cobb, as trustee for John

Tuppela, was thereby prevented from receiving and

collecting said money or having the said money paid

into the said Bank of California to his credit and

subject to his check, until the said 20th day of
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April ; and was put to costs and expenses in procur-

ing the dissolution of said injunction in the sum of

$25.00, all of which was the direct and proximate

damages arising from the said wrongful and illegal

procuring of said restraining order, and con-

templated in said bond ; that the damages by reason

of the prevention of the payment of said money as

aforesaid, is the legal interest thereon, to wit : eight

per cent per annum from January 2d, 1921, to

April 20th, 1921, amounting to $1,833.33. Where-

fore plaintiff prays judgment against defendants

except the Chichagoff Mining Company for the

$1,858.33, with eight per cent interest thereon from

April 20th, 1921, and all costs and disbursements

herein incurred.

J. H. COBB,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

J. H. Cobb, being first duly sworn, on oath de-

poses and says : I am the person named plaintiff in

the above-entitled and numbered cause. The above

and foregoing amended complaint is true as I verily

believe.

J. H. COBB. [6]

Subscribed and sworn to before me this the 18th

day of November, 1922.

[Seal] JAMES WICKERSHAM,
Notary Public in and for Alaska.

My commission expires Sept. 15, 1925.
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Service of the above and foregoing amended com-

plaint is admitted this the 18th day of November,

1922.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants. [7]

[Caption and Title.]

ANSWER AND COUNTERCLAIM.

Come now the above-named defendants, and for

answer to the amended complaint herein, admit

deny and allege as follows:

First. For answer to Paragraph I of the com-

plaint herein, defendants admit the contract therein

referred to, except that they had no knowledge or

information as to whether or not the Chichagoff

Mining Company agreed to pay into the Bank of

California at Seattle, Washington, on January 2d,

1921, the amount of seventy-five thousand dollars to

the credit of J. H. Cobb as trustee for John

Tuppela, and therefore deny the same, and aver

that the same was to be paid in to the credit of John

Tuppela and also deny that except for the matters

and things thereinafter alleged, the said Chichagoff

Mining Company would have paid said money into

said bank to the credit of J. H. Cobb as trustee for

John Tuppela on the day fixed in the contract.

Second. For answer to Paragraph II, defend-

ants admit the allegations therein contained, except

the allegation that the plaintiff fasely and mali-

ciously alleged that he was the owner of certain
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moneys and entitled to receive the same, which

allegation is denied.

Third, For answer to Paragraph III, the de-

fendants admit the allegations therein contained.

Fourth. For answer to Paragraph IV the de-

fendants admit that the Chichagoff Mining Com-

pany was prevented from paying either [8]

Tuppela or J. H. Cobb, trustee for John Tuppela,

said money on the 2d day of January, 1921, at the

Bank of California in Seattle, Washington, but

aver that the defendant, the Chichagoff Mining

Company was ready and willing to pay the sums

provided for in the contract to the parties to which

it had agreed to pay the same, at some place in the

Territory of Alaska, at either Juneau or Chichagoff.

Fifth. For answer to Paragraph V, the defend-

ants admit the allegations therein contained, except

that the plaintiff thereafter with all due diligence

proceeded to collect said money and on the 20th day

of April, 1921, did collect the same, and expressly

deny that the plaintiff used due diligence in this re-

gard and aver as aforesaid, that the Chichagoff

Mining Company were ready and willing to pay

the same on January 2d or any time after January

2d in Juneau, Alaska, or at any other place in

Alaska and within the jurisdiction of this court

designated by the plaintiff.

Sixth. For answer to Paragraph VI, the defend-

ants admit the allegations therein contained.

Seventh. For answer to Paragraph VII, the de-

fendants admit that the defendants, The Chichagoff

Mining Company was not damaged by the injunc-
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tion granted as referred to, but deny that the plain-

tiff J. H. Cobb as trustee of John Tuppela was

thereby prevented from receiving and collecting

said money within the Territory of Alaska, but ad-

mit that he was prevented from having said money

paid into the Bank of California in Seattle; deny

that the plaintiff was put to costs and expenses in

procuring the dissolution of said injunction in the

sum of twenty-five hundred dollars or any other

sirni. And in this connection allege that the hear-

ing on the order to show cause in Case No. 2026-A

this court, referred to in the complaint, was set for

the first day of Miarch, 1921, at ten A. M. of said

day; that prior to the time J. H. Cobb, attorney for

the defendant Tuppela, [9] and for the defend-

ant J. H. Cobb as trustee for John Tuppela in said

cause, being unable to attend the hearing at the time

the same was set, made a request that said hearing

be postponed, which request was granted upon the

express agreement that no damages or liability be

incurred upon the bond set up in the complaint,

after the first day of March, 1921; which proposal

was assented to by the said J. H. Cobb, attorney

as aforesaid, and the case allowed to go over pur-

suant to said arrangement. The defendants deny

each and every other allegation in said Paragraph

VII contained.

And for further answer, and by way of counter-

claim the defendants allege

:
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FIRST COUNTERCLAIM.
I.

That ill the fall of 1918, John Tuppela repre-

sented that he had a valid claim against the Chich-

agoif Mining Company for ores extracted from cer-

tain mining claims owned by him, situate at Klag

Bay, Chichagoff Island, and was looking for a per-

son who could assist him in procuring an attorney

or attorneys and assist him generally in connection

with the enforcement of his claim. That through

the mutual friends of the said John Tuppela and

the defendant Henry Lepisto, the defendant Henry

Lepisto and the said Tuppela met on or about the

29th day of December, 1918; at which time the said

John Tuppela explained to the defendant Henry

Lepisto his contentions in connection with his claim

against the Chichagoff Mining Company above re-

ferred to.

That on or about the 29th or 30th day of Decem-

ber, 1918, the defendant Henry Lepisto made an

agreement with the said John Tuppela under

which agreement, the defendant Henry Lepisto

agreed to study the facts regarding Tuppela 's claim

against the Chichagoff Mining Company, so that he,

the said Henry Lepisto, could explain them, and

further agreed that when he should be able to ex-

plain said facts, that he would then go with the said

John Tuppela and help him to procure a lawyer or

lawyers to handle the case for him. The said

[10] Lepisto further agreed to help the said John

Tuppela to procure board and room temporarily un-
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til permanent arrangements could be made therefor

and to assist him in paying his living expenses as

far as he was financially able, and to assist said

Tuppela generally in connection with his claim

aforesaid, and the said Tuppela then and there

agreed to pay this defendant Henry Lepisto in full

payment for the services above specified, one-half

of all sums recovered from the Chichagoff Mining

Company after deducting costs and attorneys fees.

II.

That thereafter the said John Tuppela explained

all the matters regarding his claim to the defendant

Henry Lepisto at various times so that the defend-

ant having some personal knowledge of the facts,

was able to understand them with some degree of

accuracy, and the said Lepisto made temporary ar-

rangements for the said Tuppela 's room and board,

and thereafter on or about thre 6th day of January,

1919, the said Lepisto and the said Tuppela inter-

ested John R. Winn, an attorney practicing in the

town of Juneau, Alaska, in the said Tuppela ^s

claim against the Chichagoff Mining Company and

induced said Winn to pledge his, Winn's credit for

Tuppela 's room and board, and thereafter the said

Henry Lepisto continued to assist the said Tuppela

in explaining his case to the said Winn, and caused

the said Winn to investigate the facts constituting

Tuppela 's claim against the Chichagoff Mining

Company, with the result that thereafter and some

time in April, 1919, a contract was entered into

with the said Winn and the plaintiff J. H. Cobb,

under which, said attorneys Winn and Cobb agreed
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to conduct said Tuppela's case against the Chicha-

goff Mining Company and provide for part of

Tuppela's living expenses pending the outcome of

said case for fifty per cent of the amount re-

covered.

III.

That thereafter suit was started by the said attor-

neys entitled [11] "John Tuppela vs. Chichagoff

Mining Company"; which suit went to judgment

and decree, under which decree said Tuppela was

adjudged to be the owner as against the defendant

the Chichagoff Mining Company of an interest in

certain mining claims and decreed that an account-

ing be had for ores extracted from certain mining

claims. That pending the hearing on the account-

ing, a settlement was made between John Tuppela,

J. H. Cobb and said John R. Winn, under which the

Chichagoff Mining Company agreed to pay the

said Tuppela, J. H. Cobb and John R. Winn the

sum of three hundred thousand dollars and costs.

IV.

That some time in the fall of 1920 and prior to

the settlement above referred to, J. H. Cobb was

appointed trustee of all the property of the said

John Tuppela, and has since been and now is the

trustee for John Tuppela, and this cause is brought

by J. H. Cobb as trustee of said John Tuppela

under said referred to agreement. That under said

settlement one hundred and fifty thousand dollars

or one-half was to go to John Tuppela; seventy-

five thousand dollars was to go to John R. Winn
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and the remaining seventy-five thousand dollars

was to go to J. H. Cobb personally.

That on the 24th day of November, 1920, the

time of making said agreement, the Chichagoff Min-

ing Company paid John Tuppela or his trustees

as hereinafter set forth, the sum of $75,'0'00.00 and

costs, and thereafter and on or about the 20th day

of April, 1921, The Chichagoff Mining Company

paid the said John Tuppela or his trustee the re-

maining $75,000.00.

That the defendant Henry Lepisto has performed

each and every thing he agreed to do under the

aforesaid agreement with the said John Tuppela,

and the said John Tuppela and his trustee, J. H.

Cobb have wholly failed and refused to perform

their part of the agreement, and have neglected and

refused to pay the plaintiff his share. [12]

SECOND COUNTERCLAIM.
I.

That between the 20th day of December, 1918,

and the 20th day of December, 1919, the defend-

ant Henry Lepisto performed services for, and

rendered assistance to John Tuppela at the spe-

cial instance and request of said John Tuppela,

which services and assistance were reasonably

worth the sum of twenty-five thousand dollars, for

which the said John Tuppela agreed to pay the

defendant Henry Lepisto their reasonable value;

which said services consisted of services rendered

in connection with the case of John Tuppela vs.

Chichagoff Mining Company referred to in the com-
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plaint, consisting particularly in providing the de-

fendant Tuppela with room and board, studying the

facts on which said Tuppela based his right of re-

covery against the Chichagoff Mining Company and

explaining said facts as well as interpreting for

said John Tuppela and using his personal influence

and standing in the community in procuring an at-

torney or attorneys in handling said case aforesaid

and assisting said attorneys in connection with said

litigation and assisting said Tuppela by paying for

his laundry and advancing him small sums from

time to time.

II.

All of which services have been performed by

said defendant for the benefit of the said Tuppela,

and the benefits thereof accepted and retained by

the said Tuppela.

III.

That sometime in the fall of 1919, the said John

Tuppela appointed J. H. Cobb trustee of all his

property. That the said J. H. Cobb has since con-

tinued to act as such trustee and has taken posses-

sion of all the property of said John Tuppela as

said trustee and has brought this action as said

trustee for said John Tuppela.

IV.

That the said John Tuppela and the said J. H.

Cobb, trustee, have wholly failed and refused to

pay the defendant Lepisto for the [13] services

and assistance rendered as aforesaid.

WHEREFORE the defendants pray:

First. That the complaint herein be dismissed
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and that they be allowed their costs and disburse-

ments herein incurred.

Second. That the defendant Lepisto be given a

judgment on his first counterclaim against John

Tuppela and J, H. Cobb as trustee for John Tup-

pela in the sum of seventy-five thousand dollars

together with interest on $37,500.00 at eight per

cent per annum from November 24, 1920, and in-

terest on $37,500.00' at eight per cent per annum

from April 20, 1920, and his costs and disburse-

ments herein incurred.

Third. That the defendant Lepisto be given

judgment on his second counterclaim against John

Tuppela and the defendant J. H. Cobb as trustee

for John Tuppela in the sum of twenty-five thou-

sand dollars, together with interest thereon at th(>

rate of eight per cent per annum from the first

day of January, 1919, and his costs and disburse-

ments.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants,

Permanent Address: Juneau, Alaska.

United States of America,

Territory of Alaska,—ss.

Henry Lepisto, being first duly sworn, on oath

deposes and says: That he is one of the defend-

ants above named; that he has read the foregoing

answer and cross-complaint; that he knows the con-

tents thereof and that the same is true as he verily

believes.

HENRY LEPISTO.
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Subscribed and sworn to before me this 14th day

of Dec, 1922.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My commission expires Jan. 12, 1926.

Due service by copy acknowledged this 14 day

of Dec, 1922.

J. H. COBB,
Attorney for Plaintiff.

'Mled in the District Court, District of Alaska,

First Division. Dec 16, 1922. John H. Dunn,

Clerk. By L. E. Spray, Deputy. [14]

[Caption and Title.]

ANSWER OF DEFENDANT, CHICHA.GOFF
MINING COMPANY.

Comes now the defendant, Chichagoff Mining

Company, and answers the amended complaint

herein as follows:

I.

That said defendant is improperly joined as a de-

fendant herein in this: That it has no interest in

the subject matter in controversy.

WHEREFORE, defendant prays that the action

as against it be dismissed.

H. L. FAULKNER,
Attorney for Defendant, Chichagoff Mining Com-

pany.
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United States of America,

Territory of Alaska,—ss.

I, J. L. Freeborn, being first duly sworn, depose

and say that I am the manager and agent of the

Chichagoff Mining Company, a corporation; that

I have read the foregoing answer and know the

contents thereof and that the same is true and

correct as I verily believe.

JAMES L. FREEBORN.

Subscribed and sworn to before me this 8th day

of January, 1923.

[Seal] J. H. HART,
Notary Public for Alaska.

My commission expires Nov. 13, 1923.

Filed in the District Court, District of Alaska,

First Division. Jan. 8, 1923. John H. Dunn,

Clerk. By Walter B. King, Deputy. [15]

[Caption and Title.]

REPLY.

Now comes the plaintiff by his attorneys, and

for reply to the answer and cross-complaint herein,

alleges:

1.

He denies all and singular the affirmative alle-

gations in said answer and cross-complaint con-

tained.
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2.

Plaintiff further alleges that the defendants are

estopped from setting up as a cross-complaint here-

in or to further litigate the matters and things in

said cross-complaint mentioned in this;

That heretofore to wit on the day of De-

cember, 1920, in cause No. 2026-A on the docket

of this Honorable Court, entitled Henry Lepisto

vs. John Tuppela, J. H. Cobb as Trustee for John

Tuppela and the Chichagoff Mining Co., being

the same case mentioned in the complaint herein,

the said Henry Lepisto filed his complaint alleging

the same matters and things set out in said cross-

complaint and sought to recover the identical

moneys now sought to be recovered in the said cross-

complaint. That said defendants appeared in said

action, joined issue and thereafter on or about the

day of September, 1922, such proceedings were

had and after a full trial on the merits, judgment

was rendered in favor of the defendants in said

cause and the matters and things plead in said cross-

plaint became and are res judicata.

J. H. COBB,
OROVER C. WINN,

Attorneys for Plaintiff. [16]

United States of America,

Territory of Alaska,—ss.

J. H. Cobb, being first duly sworn, on oath deposes

and says: I am the person named plaintiff in the

above-entitled and numbered cause. The above and

foregoing reply is true as I verily believe.

J. H. COBB.
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Subscribed and sworn to before me this 17th day

of November, 1923.

G. C. WINN,
Notary Public, in and for Alaska.

My commission expires July 22, 1925.

Copy of foregoing received.

HELLENTHAL and HELLENTHAL,
By N. PEERING.

Piled in the District Court Territory of Alaska,

First Division. Nov. 19, 1923. John H. Dunn,

Clerk. By Walter B. King, Deputy. [17]

PLAINTIFE'S EXHIBIT No. 1.

WHEREAS, I am the owner of the following de-

scribed property to wit: An undivided one-quarter

interest in and to the Over the Hill mining claim

patented;

An undivided one-half interest in and to the

Rising Sun claim, unpatented;

An undivided one-quarter interest in and to the

Pacific Lode Claim; all situated on the west side

of Chichagoff Island, Alaska, at or near Chichagoff

Post Office.

And whereas I have a claim for an accounting

against the Chichagoif Mining Company, a corpora-

tion, for a large sum of money for ores taken by it

from the said Over-the-Hill and Rising Sun claims.

And whereas I have confidence in the integrity

and ability of J. H. Cobb of Juneau, Alaska, and

I am satisfied that it is for my best interest to vest
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in him the title and management of said property

for my use and benefit, and I desire to be relieved

of the burden and care of said property;

Now, therefore, in consideration of the premises,

and for the payment in hand to me of the sum of

one dollar, I, John Tupella of Juneau, Alaska, have

this day bargained, sold and conveyed, and as-

signed, and do by these presents, bargain, sell, con-

vey, and assign, unto the said J. H. Cobb, all my
right, title, and interest, in and to the above de-

scribed property, and all other property, whether

real, personal or mixed, of which I may now be

the owner, or may hereafter acquire, including all

choses in action, the purpose of this conveyance be-

ing to vest in the said J. H. Cobb my entire estate,

present and prospective.

The title and property herein conveyed however,

shall be held in trust by the said J. H. Cobb, for

the following uses and purposes to wit : [18]

1st. To enforce the payment and collection of all

claims, moneys, and debts of every kind and de-

scription, owing or to become owing to me, either

by suit, or by compromise as to him may seem best,

and to reduce to possession, receive and receipt for,

and give quittances for the same.

2nd. To sell and dispose of, and execute convey-

ances of any and all said property both real and

personal, on such terms and conditions as may seem

to him for my best interest, and to receive the

proceeds thereof.

3rd. To pay out of the proceeds of said propert.y,

and moneys received by him, all debts due and
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owing or to become due and owing by me, including

the compensation that may become due to him for

services as my attorney in the case of John Tupella

vs. Chichagoff Mining Company under the contract

now existing between us for such services.

4th. To invest all the moneys received by him

hereunder, or so much as he may deem wise, in in-

terest bearing securities or otherwise, and to collect

the income therefrom; and to pay over to me for my
personal use, the net income so collected by him

or so much thereof as I may require, and to invest

the balance. But if the said income shall not equal

in any one year the sum of Six Thousand Dollars,

he shall upon my request, pay to me, so much of

the principal of the estate, as to make the sum of

Six Thousand Dollars, for my personal use during

said year.

5th. At my death, the said Cobb, shall pay over

and distribute the property held by him hereunder

as follows : One-half thereof to my niece Mrs. Hilma

Tuppela Hintsa of Chisholm, Minnesota. And one-

half to my niece Sophia Tuppela of Jaulaala Jlis-

tara Vaasa, Finland, whose married name I do not

know. In the event my said nieces shall not sur-

vive me then the share here provided to be dis-

tributed to her, shall be distributed equally among
her surviving children. [19]

And thereupon this trust shall be fully executed.

6th. For the services performed hereunder my
said Trustee shall pay himself a reasonable com-

pensation which shall in no case, however, exceed

the sum of five per cent, upon moneys received and
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paid out by him, including the distribution pro-

vided for in the 5th paragraph hereof.

7th. My said Trustee shall in no event be liable

for any loss due to honest errors of judgment, but

only for losses occasioned by or due to malfeasance,

misfeasance, or negligence.

8th. My said Trustee shall render me a state-

ment annually of the receipts and disbursements

during the year, and of the amount and condition

of the trust estate, and how invested, and where

the securities and money is kept, and such other

information in regard thereto as I may require.

9th. Should the said J. H. Cobb not survive me,

then and in that event, I name and appoint his son

E. L. Cobb, as his successor, who shall at once

succeed to all the title, powers, and duties herein

vested in and conferred upon the said J. H. Cobb.

And upon the demise of either of them I reserve the

right to appoint a successor to the survivor, if I

shall so elect.

10th. My said Trustee is hereby given the right,

at any time, after my said estate has been reduced

to possession, and invested, as herein provided, to

transfer this trust to such other trustee as we may
mutually agree upon, we contemplating in that

event, some reliable trust company; the purposes

and objects of this deed being first to enable the

said Cobb to settle up and terminate to the best ad-

vantage the present litigation between myself, and

the Chichagoff Mining Company, and second, to

convert into money, and safely invest the proceeds

of such litigation, and third, to relieve myself of all
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financial care and responsibility for the future.

[20]

Witness my hand this 19th day of August, 1920.

JOHAN TUPPELA.
Witnesses

:

ADA WHITE.
EMERY VALENTINE.

United States of America,

Territory of Alaska,—ss.

Before me, the undersigned authority, on this day

personally appeared John Tuppela, personally

known to me to he the individual mentioned in and

whose name is subscribed to the above and fore-

going instrument, and acknowledged to me that he

executed the same for the purposes and considera-

tion therein set forth.

In testimony whereof I have hereunto set my
hand and official seal this the 19th day of August,.

A. D. 1920.

[Notarial Seal] ADA WHITE,
Notary Public in and for Alaska.

My commission expires June 30', 1924.

# 796.

United States,

District of Alaska,

Division No. 1,

Sitka Precinct (No. 4.),—ss.

I. R. W. De Armond, commissioner and ex-

officio recorder for the recording district of Sitka

(No. 4), do hereby certify that the within and fore-
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going instrument of writing was filed for record

in my office on the 21st day of August, A. D. 1920,

at min. past 7 o'clock P. M., and duly re-

corded in Deeds Record Book 3 on page 420 of the

records of the Recording District of Sitka (No.

4) Division No. 1, District of Alaska.

Attest: R. W. DeARMOND,
Commissioner and Ex-Officio Recorder.

Plffs. Exhibit No. 1. Received in Evidence. Dec.

1, 1924, in Cause No. 2228. J. H. Dunn, Clerk.

By , Deputy. [21]

PLAINTIFF'S EXHIBIT No. 3.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2026-A.

HENRY LEPISTO,
Plaintiff,

vs.

JOHN TUPPELA, J. H. COBB, Trustee for JOHN
TUPPELA, and CHICHAGOFF MINING
COMPANY,

Defendants.

ORDER TO SHOW CAUSE.

This matter coming on for hearing on the plain-

tiff's verified complaint praying that an order to

show cause issue and that the defendants be re-

strained pending the hearing on the order to show
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cause, and upon the affidavit of Anton Lindburg,

and the Court being fully advised in the premises,

—

ORDERS that the defendants show cause on the

1st day of March, 1921, at 10 o'clock A. M., or as

soon thereafter as the matter can be heard, in the

above-entitled court at Juneau, Alaska, why an

order restraining the defendant Chichagoff Mining

Company, during the pendency of this cause, from

paying, outside of the jurisdiction of this court, to

the defendant John Tuppela or his trustee, J. H.

Cobb, the $75,000 claimed in the complaint herein

by the plaintiff, and restraining the defendant John

Tuppela and J. H. Cobb, trustee, from receiving

said $75,000 outside of the jurisdiction of this court,

and further restraining the said John Tuppela and

J. H. Cobb, his trustee, from paying out, assign-

ing, conveying, or concealing, or in any wise en-

cumbering, the said $75,000, and restraining the said

Tuppela and the said Cobb, trustee, from taking

said money to any place outside of the jurisdiction

of this court, should not issue.

AND IT IS FURTHER ORDERED that in the

meanwhile the defendant Chichagoff Mining Com-

pany is hereby restrained from paying, at any

place outside of the jurisdiction of this court, [22]

to the defendant John Tuppela or J. H. Cobb, his

trustee, the $75,000' claimed by the plaintiff in the

complaint herein; and it is further ordered that the

defendants John Tuppela and J. H. Cobb, Trustee,

are hereby restrained from receiving said $75,000

claimed by the plaintiff herein, at any place outside

of the jurisdiction of this court, and they are hereby
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restrained from paying out, transferring, disposing

of, concealing, or in anywise encumbering the said

$75,000', or any part of, or interest in, the same,

and from taking said $75,000, or any part thereof,

to any place beyond the jurisdiction of this court,

The above restraining order is not to be construed

as preventing the defendant the Chichagoff Mining

Company from paying, or the defendant John Tup-

pela and J. H. Cobb, trustee, from receiving, the

said $75,000 within the jurisdiction of this court.

IT IS FURTHER ORDERED that the above

restraining order shall become effective and be in

full force and effect upon the plaintiff filing in this

cause a bond in the sum of $5000, to be approved

by the Clerk of this Court, which bond is to be in

the usual form and conditioned to save the defend-

ants harmless from any loss or damage or any

expense in the way of cost of exchange and the like,

on account of the issuance of the above restraining

order provided said restraining order is illegally

issued or is issued without sufficient cause.

Dated this 16th day of December, 1920.

ROBERT W. JENNINGS,
Judge.

Filed in the District Court, District of Alaska,

First Division. Dec. 16, 1920. J. W. Bell, Clerk.

By V. F. Pugh, Deputy.

Entered Court Journal. No. "D" page 21, Ket-

chikan Civil Journal. [23]
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United States of America,

District of Alaska,

Division No. One,—ss.

I hereby certify that I received the order to

show cause attached hereto on the 19th day of De-

cember, 1920, at Ketchikan, Alaska, and that I

served the same on the 19th day of December, 1920,

at Ketchikan, Alaska, by then and there delivering

to and leaving with Wm. Freeburn, Superinten-

dent of the Chichagoff Mining Company a certified

copy hereof prepared and certified to by Hellenthal

& Hellenthal, Attorneys for the Plaintiff, personally

and in person.

Dated at Ketchikan, Alaska, this 19th day of De-

cember, 1920.

Marshal's Fee—$3.00.

J. M. TANNER,
U. S. Marshal.

United States of America,

District of Alaska,

Division No. One,—ss.

I hereby certify that I received the order

to show cause attached hereto on the 23d day of

December, 1920, at Juneau, Alaska, and that I

served the same on the 23d day of December, 1920,

at Juneau, Alaska, by then and there delivering to

and leaving with John Tuppela and J. H. Cobb,

Trustee for John Tuppela a certified copy hereof

prepared and certified to by Hellenthal & Hellen-

thal, attorneys for the plaintiff, personally and in

person.
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Dated at Juneau, Alaska, this 23d day of Decem-
ber, 1920.

Marshal's Fee-^6.00.

WM. R. GARSTER,
Deputy U. S. Marshal.

Mled in the District Court, District of Alaska,
Mrst Division. J. W. Bell, Clerk. Feh. 23, 1921.

By L. E. Spray, Deputy. [24]

United States of America,

Territory of Alaska,

Division No. 1,—ss.

I, the undersigned. Clerk of the District Court
for the Territory of Alaska, Division No. One, do
hereby certify that the hereto attached is a full,

true and correct copy of the original order to show
cause in case No. 2026^A, Henry Lepisto, Plaintiff,
vs. John Tuppela, J. H. Cobb, Trustee for John
Tuppela, and Chichagoff Mining Company, Defend-
ants, on file and record in my office.

IN TESTIMONY WHEREOF, I have hereto
subscribed my name and affixed the seal of said
court at Juneau, Alaska, this 1st day of December,
1924.

[Court Seal] JOHN H. DUNN,
Clerk.

By Walter B. King,

Deputy.

Plffs. Exhibit No. 3. Received in Evidence. Dec.
1, 1924, in Cause No. 2228-A. J. H. Dunn, Clerk.
^y , Deputy. [25]
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PLAINTIFF'S EXHIBIT No. 4.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

Case No. 2026^A.

HENRY LEPISTO,
Plaintiff,

vs.

JOHN TUPPELA, J. H. COBB, Trustee for JOHN
TUPPELA, and CHICHAOOFF MINING
COMPANY,

Defendants.

BOND.

KNOW ALL MEN BY THESE PRESENTS,

that we, the undersigned, Henry Lepisto, as princi-

pal, and 0. J. Wicklander, A. P. Lagergren, as

sureties, are held and firmly bound unto John Tup-

pela, J. H. Cobb, Trustee for John Tuppela, and the

Chichagoff Mining Company, the defendants here-

in, in the sum of five thousand ($5,000.00) Dol-

lars, lawful money to be well and truly paid. The

condition of the above obligation is that, whereas,

the plaintiff, Henry Lepisto, the above-bounden

principal, has brought suit against the above-named

defendants, John Tuppela, J. H. Cobb, Trustee for

John Tuppela, and the Chichagoff Mining Company,

to establish his right to receive the sum of seventy-

five thousand ($75,000.00) Dollars as specified and

more particularly set forth in the complaint herein,
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which is made a part hereof and to which reference

is hereby made, and has asked the Court for the

issuance of a restraining order restraining the

above-named John Tuppela, from paying out money
to be received by him from the Chichagoff Mining
Company on or about January 1st, 1921, as speci-

fied in the above complaint, and as the Court
has issued an order providing that the said John
Tuppela may receive said money from the Chi-
chagofe Mining Company but should keep that same
intact and not pay out the same until the further
order of this Court,

—

NOW, THEREFORE, the above-bounden plain-
tiff Henry Lepisto and his sureties will undertake
to keep the said John Tuppela, as well as [26]
the other named defendants, harmless because of
said order, to protect them against loss or dam-
ages or any expenses arising out of the cost of ex-
change, or from similar causes, if this order so
restraining the said John Tuppela as above men-
tioned should be shown to have been issued illegally
or without sufficient cause. If, however, it be
shown that the order so issued was not issued il-

legally or without sufficient cause, then this obliga-
tion shall be void, and the principal and suretLs
thereon relieved from any liability whatsoever.
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WITNESS our hands and seals this 27th day of

December, 1920.

HENRY LEPISTO, (Seal)

Principal.

O. J. WICKLANDER, (Seal)

Surety.

A. P. LAGERGREN, (Seal)

Surety.

Witnesses

:

S. HELLENTEU^L.
M. B. COOK.

The above and foregoing bond was duly and

regularly filed in the Clerk's office and the sureties

thereon approved.

J. W. BELL,
Clerk.

By L. E. Spray,

Deputy. [27]

In the United States District Court.

United States of America,

Territory of Alaska,—ss.

O. J. Wicklander and A. P. Lagergren, sureties

to the within bond, being duly sworn, upon oath

state that they are residents of Juneau, Alaska,

and that they are worth the sum set opposite their

respective names over and above all debts, exemp-

tions, and liabilities, in property subject to execu-

tion:

O. J. WICKLANDER—$5,000.00.

A. P. LAGERGREN—$5,000.00.
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Subscribed and sworn to before me this 27th day

of December, 1920.

[Notary Seal] SIMON HELLENTHAL,
Notary Public.

My commission expires Dec. 21, 1921.

Filed in the District Court, District of Alaska,

First Division. Dec. 27, 1920. J. W. Bell, Clerk.

By , Deputy. [28]

United States of America,

District of Alaska,

Division No. 1,—ss.

I, the undersigned, Clerk of the District Court for

the District of Alaska, Division No. One, do hereby

certify that the hereto attached is a full, true and

correct copy of the original bond. Case No. 2026-A

entitled Henry Lepisto, Plaintiff, vs. John Tuppela,

J. H. Cobb, Trustee for John Tuppela and Chi-

chagoff Mining Company, Defendants on file and

of record in my office.

IN TESTIMONY WHEREOF, I have hereto

subscribed my name and affixed the seal of said

Court at Juneau, Alaska, this 29th day of April,

A. D. 1921.

[Court Seal] J. W. BELL,

Clerk.

By V. F. Pugh,

Deputy.

PIffs. Exhibit No. 4. Received in Evidence. Dec.

1, 1924. In Cause No. 2228^A. J. H. Dunn, Clerk.

By
, Deputy. [29]
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PLAINTIFF'S EXHIBIT No. 5.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 2026-A.

HENRY LEPISTO,
Plaintiff,

vs.

JOHN TUPPELA et al..

Defendants.

ORDER DENYINO INJUNCTION.

This cause came on to be heard upon the rule to

show cause why a temporary injmiction should

not issue enjoining the defendant, the Chichagoff

Mining Co., from paying, and the other two defend-

ants from receiving, the sum of $75,000 mentioned

in the complaint; Messrs. Hellenthal & Hellenthal

appearing for the plaintiff, and Mr. J. H. Cobb for

the defendants; and the Court having heard read the

complaint and the affidavits of Antone Limberg,

Mrs. Frank Oja, Frank Oja, Mrs. Emily Sorri,

Mrs. Lillian Forsman and Henry Lepisto in sup-

port of said application for an injunction (the affi-

davit of John Reck being withdrawn by the plain-

tiff), and the affidavits of the defendant John Tup-

pela and J. H. Cobb for the defendants ; and having

also heard oral testimony and the argument of coun-

sel, and being fully advised in the premises, finds

the law for the defendants.
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It is therefore considered by the Court, and so

ordered, adjudged and decreed, that the temporary
injunction prayed for by the plaintiff be, and the

same is hereby denied, and the rule to show cause
discharged and that the restraining order hereto-

fore issued in this cause be, and the same is hereby
set aside.

Done in open court this 9th day of April, 1921.

FRED M. BROWN,
District Judge.

Filed in the District Court, District of Alaska,
First Division. Apr. 9, 1921. J. W. Bell, Clerk.
By

, Deputy.

Entered Court Journal. No. Q, page 213.

Plffs. Exhibit No. 5. Received in Eividence. Dec.
1, 1924. In Cause No. 2228^A. J. H. Dunn, Clerk.
By

, Deputy. [30]

PLAINTIFF'S EXHIBIT No. 9.

In the District Court for the District of Alaska,
Division Number One, at Juneau.

No. 2026-A.

HENRY LEPISTO,

Plaintiff,

vs.

JOHN TUPPELA et al..

Defendants.
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FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause came on regularly for hearing, Messrs.

Hellenthal & Hellenthal appearing for plaintiff and

Mr. J. H. Cobb for the defendants; and the Court

having heard the evidence, finds the following

:

FACTS.

I. In December, 1918, the said John Tuppela

was desirous of procuring the services of an attor-

ney to bring a suit for him to recover of the Chicha-

goff Mining Company, the property mentioned in

the complaint. Tuppela is an old prospector, very

ignorant, unable to read or write the English

language, and speaking it with difficulty. The

property in question was, at that time, in the pos-

session of the Chichagoff Mining Company, and

claimed by it. Tuppela was without any money or

property except that claimed by said mining com-

pany.

II. According to the testimony of the plaintiff,

Tuppela first met the plaintiff at the house of one

Frank Oju, in Juneau, on December 29th, 1918, and

the alleged contract sued upon was then and there

made. The whole matter rests in parole, there be-

ing no written evidence whatever of such contract.

According to the plaintiff's claim, Tuppela

promised and agreed to give him one-half of what-

ever he, Tuppela, recovered from the Chichagoff

Mining Company, in land or money. But the evi-

dence fails to show with any certainty and definite-
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ness, what the plaintiff undertook to do as a con-

sideration for this promise and agreement of Tup-

pela. Some of the terms however, were testified to

clearly by the plaintiff, to wit: [31] That he was

to take Tuppela to a lawyer and interpret for Tup-

pela while he explained his case, and thus help to pro-

cure the services of an attorney, and in the mean-

time, and until a contract should be made between

Tuppela and his attorney, plaintiff was to provide

for Tuppela 's board and lodging, the latter being

at that time in dire need and unable to work.

III. On January 6th, 1919, plaintiff and

Tuppela called on J. R. Winn, a practicing

attorney of Jimeau, to engage his services, and

plaintiff acted as interpreter for Tuppela in

stating his case to Judge Winn and in the

negotiations for his services. Nothing much

seems to have been done at this meeting,

and no contract of employment was entered

into between Judge Winn and Tuppela, though it

was understood that such contract was to be made

as soon as Judge Winn got time to fully consider

the matter. In the meantime, the question of

Tuppela 's support came up, as he was too old to

labor, and Judge Winn provided temporarily for

this by guaranteeing the payment of his room rent

and board under the following arrangements

:

W. P. Mills, the ostensible guardian of Tuppela 's

estate, had about $700.00 left of the proceeds of his

attempted sale of Tuppela 's property, and if Tup-

pela failed in his suit, he would then obtain this

money, and Judge Winn undertook to see that his

room and board were paid for out of this $700.00', in
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the event Tuppela failed in his suit. In March,

1919, Tuppela, through Judge Winn's efforts, was

provided with support by being sent to the Pion-

eer's Home at Sitka, a institution maintained by the

Territory.

IV. About May 1st, 1919, Tuppela was sent for

from Sitka, by John R. Winn and J. H. Cobb, for

the purpose of consulting with him and bringing

his suit. On the arrival of Tuppela at Juneau, the

plaintiff attempted to interpret for Tuppela in an

interview with J. H. Cobb, but the latter found that

he could sufficiently understand Tuppela without

an interpreter. On May 2d, 1919, Tuppela entered

into a contract in writing with John R. Winn and

J. H. Cobb, [32] whereby they undertook to

bring and prosecute a suit for him to recover the

property mentioned in the complaint, m considera-

tion of one-half of the fruits of the litigation.

Plaintiff was a witness to this contract, and neither

at that time or later did he inform either of said

attorneys of any contract between himself and

Tuppela.

V. The evidence shows that the services actually

performed by the plaintiff can be readily estimated

and compensated in money in action at law.

VI. The evidence shows that plaintiff failed

to fulfill his part of his alleged agreement in pro-

viding for the board and lodging of Tuppela until

these were provided for by J. R. Winn and J. H.

Cobb on May 2d, 1919 ; this expense he unloaded on

others, so that in any event it was to come, and did

ultimately come from money of John Tuppela.
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VII. The consideration sought to be recovered

by plaintiff is many times greater than any possible

value that could be assigned to his services ren-

dered.

From the above and foregoing facts, I conclude

as matter of law:

First. The proofs fail to show with sufficient

certainty and clearness, the contract alleged to au-

thorize the relief prayed for.

Second. The contract alleged, even if proved

with sufficient certainty and clearness, is so uncon-

scionable and one-sided; the consideration sought to

be recovered is so enormously greater than the

value of the services rendered, that a Court of

equity should not specifically enforce it.

Third. The contract alleged is within the Statute

of Frauds, and is not taken out of the Statute by

part of full [33] performance on the part of the

plaintiff.

Let a decree be entered, dismissing the complaint

with costs. To all of which plaintiff excepts and

the exceptions allowed.

Sept. 15th, 1922.

THOS. Ml. REED,
Judge.

Filed in the District Court, District of Alaska,

First Division. Sept. 16, 1922. John H. Dunn,

Clerk. By , Deputy.

Plffs. Exhibit No. 9. Received in Evidence, Dec.

1, 1924, in Cause No. 2228-A. John H. Dunn,

Clerk. By , Deputy.
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[Caption and Title.]

FINAL DECREE.

This cause having come on regularly for trial,

and the Court having heretofore made findings of

fact and conclusions of law, and filed the same
herein, and directed a decree dismissing the cause
upon the merits

:

It is considered by the Court, and it is so ordered,

adjudged and decreed that the plaintiff's action be,

and the same is hereby dismissed on the merits.

It is further ordered and adjudged that the defend-
ants do have and recover of and from the plaintiff

their costs herein to be taxed by the Clerk, for

which let execution issue.

Done in open court this the 16th day of Septem-
ber, 1922.

THOS. M. REED,
Judge.

Filed in the District Court, District of Alaska,

First Division. Sept. 16, 1922. John H. Dunn,
Clerk. By

, Deputy.

Entered Court Journal Civil ''R," page 357.

[34]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

MINUTES OF COURT—DECEMBER 1, 1924—

TRIAL.

Copy of Minutes Entered on Pages 256 and 258,

Court Journal No. 1, in Case No. 2228-A, J. H.

Cobb, Trustee, vs. Henry Lepisto, luider Date

of December 1, 1924.

Now at this time this cause comes before the

court for trial. J. H. Cobb appears as counsel for

the plaintiff and S. Hellenthal for the defendant.

Counsel for the defendant asks and obtains leave

to amend his answer, changing the designation of

^'Cross-complaint" to "Counterclaim," there being

no objection.

Thereafter a jury is empanelled and sworn to try

the case, as follows, to wit: A. M. Butterbaugh,

Mrs. B. C. Delzelle, John T. Spickett, Nellie Wind-

sor, D. W. Burridge, Wellman Holbrook, Mrs. Geo.

D. Beaumont, T. W. Sandford, Chas. Warner,

Harry G. Ask, Geo. R. Betts and John Logan.

Whereupon all jurors not empanelled are excused

till Wednesday, December 3, at 10 A. M.

Whereupon a statement of the case is made to

the jury by J. H. Cobb, counsel for the plaintiff,

and by S. Hellenthal, counsel for the defendant, and

thereafter evidence was produced on the part of the

plaintiff as follows:

A deed in trust. Plaintiff's Exhibit 1.



44 E. L. Cohh vs.

Certified copy of the complaint in case No.

2026-A and affidavits attached, Plaintiff's Exhibit

2.

Certified copy of restraining order in case No.

2026-A, Plaintiff's Exhibit 3.

Certified copy of a bond in case No. 2026-A,

Plaintiff's Exhibit 4.

Certified copy of order dissolving temporary re-

straining order in case No. 2026-A, Plaintiff's Ex-

hibit 5.

At 11 :50 the Court admonished the jury and took

a recess to 2 P. M.

Same Case—2 P. M.

Nov7 at this time, all jurors being present in

court, the trial of this case is resumed. Counsel

for plaintiff offers certified copies of the amended

complaint and amended answer in case No. 2026-A,

which are admitted and marked Plaintiff's Exhibits

Nos. 6 and 7 respectively. A certified copy of the

reply in case No. 2026-A, is admitted in evidence

as Plaintiff's Exhibit No. 8. A certified copy of the

findings of fact and conclusions of law and decree

in case No. 2026-A are admitted in evidence and

marked Plaintiff's Exhibit No. 9.

Whereupon J. H. Cobb, the plaintiff, is sworn

and testifies. Whereupon the plaintiff rests, and

counsel for the defendant moves for a noiisuit,

which is denied by the court.

Defendant's case. Henry Rclen is sworn and

testifies for the defendant. Thereafter Frank Oja

and Henry Lepisto are sworn and testify for the

defendant.
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At 4:45 the jury is admonished, and court ad-

journs until 10 o'clock A. M. to-morrow. [35]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

MINUTES OF COURT—DECEMBER 2, 1924—

TRIAL (CONTINUED).

Copy of Minutes Entered on Page 259, Court Jour-

nal No. 1, in Case No. 2228-A, J. H. Cobb,

Trustee, vs. Henry Lepisto, under Date of

December 2, 1924.

Now at this time, all jurors being present in the

box, the trial of this case is resumed. Henry Le-

pisto on the stand for further examination. At 12

o'clock the jury is admonished and recess taken to

2 P. M.

Same Case—2 P. M.

Now at this time, all jurors being present, the

trial of this case is resumed. Mrs. Frank Oja is

sworn and testifies for the defendant. Thereafter

Emily So^ri and Mrs. A. Fursman are sworn and

examined. Whereupon the defendant rests.

iNow at this time counsel for the defendant moves

to strike the pleadings in case No. 2026-A, admitted

as exhibits in this case, which motion is allowed by

the Court, and exhibits Nos. 2, 6, 7 and 8 are

stricken. r

Thereafter the case is argued to the jury by J.

H. Cobb for the plaintiff, and S. Hellenthal for the

defendant.
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Whereupon the Court instructs the jury, and

they retire for the consideration of the case in

charge of sworn bailiffs.

Whereupon court adjourned to 10 o'clock A. M.

to-morrow, subject to reconvening to receive the

verdict of the jury.

At 2 :30 A. M., Court convened to receive the ver-

dict of the jury in case No. 2228-A, J. H. Cobb,

Trustee, vs. Henry Lepisto. Verdict rendered in

favor of the defendant in the sum of $4,975. Ver-

dict filed and jury discharged. [36]

[Caption and Title.]

VERDICT.
We, the Jury, duly empaneled and sworn to try

the issues in the above-entitled cause, find for the

defendant Lepisto on his counterclaim called the

second counterclaim, and assess his damages at

4,975.00 dollars.

Dated this 3d day of December, 1924.

WELLMAN HOLBROOK,
Foreman.

Filed in the District Court, Territory of Alaska,

First Division. Dec. 3, 1924. John H. Dunn, Clerk.

By Walter B. King, Deputy.

Entered Court Journal No. One, page 260. [37]
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[Caption and Title.]

MOTION FOR NEW TRIAL.

And now comes J. H. Cobb, as trustee for John

Tuppela, by John H. Cobb and James Wickersham,

his attorneys, and moves the Court to vacate and

set aside the verdict found by the jury in this action

on the 3d day of December, 1924, and to grant the

plaintiff a new trial of this action for the following

causes which affect materially his substantial rights,

to wit:

1. Misconduct of the jury in allowing the de-

fendant, in its verdict, a sum in damages largely in

excess of the amount stated by the defendant in his

evidence to be the value of his services sued for, and

largely in excess of the amount admitted by both the

defendant and his attorney to be due from plain-

tiff, and largely in excess of the amount limited in

the instructions of the Court given to the jury.

2. Excessive damage, appearing to have been

given by the jury under the influence of passion and

prejudice, being the sum of $4,975.00, and being a

sum largely in excess of that testified to as justly

due to the defendant Lepisto on the witness-stand,

to wit, $1,000.00, and admitted to the jury to be justly

due by his attorney, before the jury, during the

trial, and largely in excess of the just amount due

under the instructions of the Court, and because such

excessive damages were allowed by the jury in vio-

lation of and in disregard of the Court's instruc-

tions, and without allowing the plaintiff the amount
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of the interest on the bond admittedly due the plain-

tiff under the instructions of the Court. [38]

3. Insufficiency of the evidence to justify the ver-

dict in that the defendant Lepisto on the witness-

stand, in his evidence, fixed the just demand due to

be for services actually rendered at the rate of four

and a quarter ($4.25) dollars per day for the time

actually employed by him in such service, and that

his services did not exceed about ten days actual

time, and that no other evidence of any kind was.

presented to the Court or jury of any other service

;

that there was no evidence offered on the trial to en-

able or justify the jury in finding any verdict for

the defendant other than for the actual value of

his services at the valuation fixed b}^ him of four and

a quarter ($4.25) dollars per day, and the evidence

thereon was wholly insufficient to justify a verdict

in any amount for the defendant in excess of the

sum claimed by the plaintiff as damages for the in-

terest due on the money withheld from him by the

bond in attachment given by the defendants in this

case; that the evidence of Lepisto that his services

were worth any greater sum than four and a quarter

($4.25) dollars per day was insufficient to justify the

jury in returning the verdict in this case, and there

was no other evidence on that question.

4. Errors in law occurring at the trial and ex-

cepted to by the plaintiff, in permitting the witness

Lepisto, while testifying before the jury, to testify

that his services were worth the sum of ten thou-

sand dollars, as professional services for the plaintiff

Tuppela, such testimony being based solely on his.
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unsupported statement, and supported by no proof

of experience in such matters or of any prior expe-

rience therein sufficient to justify the Court in ad-

mitting such evidence, and the evidence not being

supported in any such respect by any other witness

;

that such unsupported evidence was the only evi-

dence upon which the jury could base the verdict

in this case, and such evidence being insufficient the

verdict was and is based upon such and no other evi-

dence and is for that reason based on insufficient

[39] evidence, and the error of the Court in admit-

ting it.

This motion is based upon the evidence in this case

taken in shorthand by the court reporter and offi-

cially on file in this court and cause, and exceptions

made therein; the plaintiff will have such part as

the Court needs transcribed.

Done this 4th day of December, 1924.

J. H. COBB,
JAMES WICKEESHAM,

Attorneys for Plaintiffs.

Copy received and service admitted this 4th day

of December, 1924.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants,

Filed in the District Court, Territoiy of Alaska,

First Division. Dec. 4, 1924. John H. Dunn,
Clerk. [40]
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[Caption and Title.]

ORDER DENYING MOTION FOR NEW TRIAL.
This cause coming on to be heard on the motion

of plaintiff for a new trial, filed herein, on the 4th

day of December, 1924, and arguments of counsel

having heretofore, and on the 6th day of December,

1924, been heard by the Court, and the Court being

fully advised in the premises.

—

IT IS HEREBY ORDERED that the said motion

be, and the same is, hereby overruled and denied, to

which ruling and order of the Court the plaintiff,

by his counsel, excepts, and which exception is

hereby allowed.

Done in open court this 20th day of December,

1924.

THOS. M. REED.
District Judge.

Filed in the District Court, Territory of Alaska,

First Division. Dec, 22, 1924. John H. Dunn,

Clerk.

Entered Court Journal No. One, page 292. [41]

[Caption and Title.]

JUDGMENT.

This cause came on for trial the first day of De-

cember, 1924, at which time the plaintiff was repre-

sented by J. H. Cobb, Esq., and the defendants were

represented by Hellenthal & Hellenthal. Both par-

ties having announced that they were ready for trial
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a jury was duly and regularly empaneled and sworn

to try the issues in the above-entitled cause and a

true verdict render. Whereupon the plaintiff in-

troduced his testimony and the defendants intro-

duced their testimony and both parties having in-

troduced all of their testimony and rested. Where-

upon respective counsel addressed the jury and the

Court instructed the jury on the law. Whereafter

the jury retired for deliberation and having delib-

erated returned their verdict, which verdict is in

words and figures as follows to wit

:

[Caption and Title.]

VERDICT.
We, the jury, duly impaneled and sworn to try

the issues in the above-entitled cause, find for the

defendant Lepisto on his counterclaim called the

second counterclaim, and assess his damage at

4,975.00 dollars.

Dated this 3d day of December, 1924.

WELLMAN HOLLBROOK,
Foreman. [42]

Entered 'Court Journal No. One, page 291.

Thereafter and the 4th of December the plaintiff

filed a motion for a new trial which motion was

overruled by the Court on the 20th day of December,

1924, and the Court being fully advised,

IT IS HEREBY ORDERED AND ADJUDGED
that the defendant, Henry Lapisto have and recover

of and from the plaintiff, J. H. Cobb, as trustee for

John Tuppela, the sum of ($4,975.00) four thousand,

nine hundred seventy-five dollars and his costs taxed
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at dollars, to which counsel for plaintiff ex-

cepts, and his exception is allowed.

Dated at Juneau, Alaska, this 22d day of Decem-

ber, 1924.

THOS. M. REED,
District Judge.

Copy of the above and foregoing received this

22d day of December, 1924.

JAMES WICKERSHAM,
Attorney for Plaintiff.

Filed in the District Court, Territory of Alaska,

First Division. Dec. 22, 1924. John H. Dunn,

Clerk. [43]

[Caption and Title.]

MOTION FOR ORDER FIXING TIME TO PRE-
PARE, SERVE AND FILE BILL OF EX-
CEPTIONS.

Comes now the plaintiff by James Wickersham,

his attorney, and it being suggested to the Court that

news has just arrived in Juneau that the plaintiff-

trustee, J. H. Cobb, has died in Santa Barbara, Cali-

fornia, and that there is not time to prepare and

file a bill of exceptions to be used on an appeal in

this cause before the adjournment of this court for

the holidays, and moves the Court to grant the

plaintiff sixty (60) days from the date of this mo-

tion and order in which to prepare, serve and file

a bill of exceptions herein.
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Dated this 24th day of December, 1924.

JAMES WICKERSHAM,
Attorney for Plaintiff.

Copy received this 24th day of December, 1924.

HELLENTHAL & HELLENTHAL,
Attorney for Defendant Lepisto.

Filed in the District Court, Territory of Alaska,

First Division. Dec. 24, 1924. John H. Dunn,

Clerk. [44]

[Caption and Title.]

ORDER GRANTING TIME TO PREPARE,
SERVE AND FILE BILL OF EXCEPTIONS.

This cause coming on to be heard before the Court

on this 24th day of December, 1924, the plaintiff ap-

pearing by James Wickersham, his attorney, and

the defendant appearing by Simon Hellenthal, his

attorney, on the motion of the plaintiff for an ex-

tension of time within v^hich to prepare, serve and

file a bill of exceptions in this cause, and the Court

having considered the said application,

—

IT IS ORDERED that plaintiff have sixty (60)

days from the date of this order in which to prepare,

serve and file a bill of exceptions in this cause.

Dated at Juneau, this 24th day of December, 1924.

THOS. M. REED,
District Judge.

O. K.—H. & H.

S. H.
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Filed in the District Court, Territory of Alaska,

First Division. Dec. 24, 1924. John H. Dunn,

Clerk.

Entered Court Journal No. One, page 298. [45]

[Caption and Title.]

MOTION FOR SUBSTITUTION OF PLAIN-
TIFF.

Comes now E. L. Cobb, trustee for John Tuppela,

by James Wickersham, his attorney, and moves the

Court that he, the said E. L. Cobb, trustee for John

Tuppela, be substituted in this action as plaintiff in

place of J. H. Cobb, deceased, the former trustee of

said John Tuppela, with permission to continue the

prosecution of the above-entitled cause as fully as

the said J. H. Cobb, as such trustee, might do if

alive.

This motion is based upon the records and filed

in the above-entitled cause and on the affidavit of

James Wickersham filed herewith in this cause, and

upon the deed of trust made by the said John Tup-

pela on August 19, 1920, a copy of which is filed

with the said affidavit of said James Wickersham

and this motion.

And the said E. L. Cobb further prays for such

other relief as he may be entitled to receive under

this motion.

Dated this 6th day of February, 1925.

JAMES WICKERSHAM,
Attorney for Plaintiff and Trustee of John Tuppela.
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'Copy of the foregoing motion, affidavit of James

Wickersham and trust deed therein referred to is

hereby acknowledged this 6th day of February, 1925.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant Lepisto.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 7, 1925. John H. Dunn, Clerk.

By Walter B. King, Deputy. [46]

[Caption and Title.]

AFFIDAVIT FOR SUBSTITUTION OF PLAIN-
TIFF.

Territory of Alaska,

Juneau Precinct,—ss.

James Wickersham, being first duly sworn, de-

poses and says that he was the attorney for the plain-

tiff, J. H. Cobb, trustee, mentioned in the above-

entitled court and cause at the time of the trial of

the said suit before the Court and jury in said court

on the first day of December, 1924 ; that as such at-

torney he prepared, presented and argued the mo-

tion for new trial therein on the 4th day of De-

cember, 1924, and has ever since been and now is

the attorney for the plaintiff and trustee of the said

John Tuppela, and is also specially employed by

E. L. Cobb, the successor to said J. H. Cobb, as

trustee, of the said John Tuppela 's estate and prop-

erty to continue the above-entitled cause in the name
of the said E. L. Cobb as such trustee; that hereto
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attached and verified herewith is a full, true and

correct copy of the deed of trust, made, signed, ac-

knowledged and delivered by John Tuppela on the

19th day of August, 1920, wherein and whereby, for

a consideration therein expressed, he conveyed all

his property in trust to the said J. H. Cobb and in

which deed of trust he also provided that upon the

death of the said J. H. Cobb the said E. L. Cobb

should succeed to all the rights and perform all

the duties and obligations of the said trusteeship as

fully as the said J. H. Cobb was bound to do while

living; that the said [47] J. H. Cobb, the above-

named trustee and plaintiff, died at his residence in

Santa Barbara, California, December 23, 1924, and

thereupon the said E. L. Cobb accepted said trust

as successor to said J. H. Cobb and ever since then

was, and now is, the duly appointed and acting suc-

cessor to the said J. H. Cobb, as such trustee.

That the said affiant herein, as the attorney for

the said E. L. Cobb, and at his special request, has

filed in this court with this affidavit, a motion ad-

dressed to this Court, praying the Court by its order

to allow and order the substitution of the said E. L.

Cobb, as plaintiff in this action in place of said J. H.

Cobb, deceased, to the end that he may proceed with

the appeal of the said case to the United States Cir-

cuit Court of Appeals, Ninth Circuit, and to take

all and every action in this cause necessary to the

protection of the interest of the said John Tuppela

and his estate herein.

JAMES WICKERSHAM.
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Subscribed and sworn to before me this 6th day

of February, 1925.

[Seal] HARRY F. MORTON,
Notary Public in and for Alaska.

My commission expires May 10, 1928. [48]

DEED OF TRUST.

COPY.

WHEREAS, I am the owner of the following

described property, to wit: An undivided one-quar-

ter interest in and to the Over the Hill mining claim

patented

;

An undivided one-half interest in and to the Ris-

ing Sun claims, unpatented

;

An undivided one-quarter interest in and to the

Pacific lode claim, all situated on the west side of

Chichagoff Island, Alaska, at or near the Chichagoff

postoffice.

AND WHEREAS, I have a claim for an account-

ing against the Chichagoff Mining Company, a cor-

poration, for a large sum of money for ores taken

by it from the said Over the Hill and Rising Sun

claims

;

AND WHEREAS, I have confidence in the in-

tegrity and ability of J. H. Cobb of Juneau, Alaska,

and I am satisfied that it is for my best interest

to vest in him the title and management of said

propery for my use and benefit, and I desire to be

relieved of the burden and care of said property;

NOW, THEREFORE, in consideration of the

premises, and for the payment to me of the sum of

one dollar, I, John Tuppela, of Juneau, Alaska, have
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this day bargained, sold and conveyed and assigned,

and do by these presents bargain, sell, convey and

assign, unto the said J. H. Cobb, all my right, title

and interest in and to the above-described property,

and all other property, whether real, personal or

mrsed, of which I may now be the owner, or may
hereafter acquire, including all choses in action, the

purpose of this conveyance being to vest in the said

J. H. Cobb my entire estate, present and prospec-

tive.

The title and property herein conveyed, however,

shall be held in trust by the said J. H. Cobb, for

the following uses and purposes, to wit

:

1st. To enforce the payment and collection of all

claims, moneys, and debts of every kind and descrip-

tion, owing or to become owing to me, either by suit,

or by compromise as to him seem best, and to reduce

to possession, receive and receipt for, and give quit-

tances for the same.

2d. To sell and dispose of, and execute convey-

ances of any and all said property, both real and

personal, on such terms and conditions as may seem

to him for my best interest, and to receive the pro-

ceeds thereof.

3d. To pay out of the proceeds of said property

and moneys received by him, all debts due and owing

or to become due and owing by me, including the

compensation that may become due to him for ser-

vices as my attorney in the case of John Tuppela

vs. Chichagoff Mining Company under the contract

now existing between us for such sei'vices.
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4th. To invest all the moneys received by him

hereunder or so much as he may deem wise, in in-

terest-bearing securities or otherwise, and to collect

the income therefrom; and pay over to me for my
personal use, the net income so collected by him or

so much thereof as I may require, and to invest the

balance. But if the said income shall not equal in

any one year the sum of six thousand dollars, he

shall upon my request, pay to me so much of the

principal of the estate as to make the sum of Six

Thousand Dollars, for my personal use during the

said year. [49]

5th. At my death, the said Cobb shall pay over

and distribute the property held by him hereunder

as follows : One-half to my niece, Mrs. Hilma Tup-

pela Hintsa of Chisholm, Minnesota. And one-half

to my niece Sophia Tuppela of Jualaala Jlistara

Vassa, Finland, tvho married name I do not know.

In the event my said nieces shall not survive me,

then the share here provided to be distributed to

her, shall be distributed equally among her surviv-

ing children. And thereupon this trust shall be

fully executed.

6th. For the services performed hereunder my
said trustee shall pay himself a reasonable compen-

sation, which shall in no case, however, exceed the

sum of five per cent upon moneys received and paid

out by him, including the distribution provided for

in the fifth paragraph hereof.

7th. My said trustee shall in no event be liable

for any loss due to honest errors of judgment, but
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only for losses occasioned by or due to malfeasance,

misfeasance or negligence.

Sth. My said trustee shall render me a statement

annually of the receipts and disbursements during

the year, and of the amount and condition of the

trust estate, and how invested, and where the se-

curities and money is kept, and such other informa-

tion in regard thereto as I may require.

9th. Should the said J. H. Cobb not survive me,

then and in that event, I name and appoint his son,

E. L. Cobb, as his successor, who shall at once suc-

ceed to all the title, powers and duties herein vested

in and conferred upon the said J. H. Cobb. And
upon the demise of either of them, I reserve the

right to appoint a successor to the survivor, if I

shall so elect.

10th. My said trustee is hereby given the right,

at any time, after my said estate has been reduced

to possession, and invested, as herein provided, to

transfer this trust to such other trustee as we may
mutually agree upon, we contemplating in that

event, some reliable trust company; the purposes

and objects of this deed being first to enable the

said Cobb to settle up and terminate to the best

advantage the present litigation between myself and

the Chichagoff Mining Company, and second, to con-

vert into money, and safely invest the proceeds of

such litigation, and third, to relieve myself of all

financial care and responsibility for the future.

Witness my hand this the 9th day of August, 1920.

(Signed) JAHAN TUPPELA.
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Witnesses

:

ADA WHITE.
EMERY VALENTINE. [50]

United States of America,

Territory of Alaska,—^^ss.

Before me, the undersigned authority, on this day

personally appeared John Tuppela, personally

known to me to be the individual mentioned in and

whose name is subscribed to the above and fore-

going instrument, and acknowledged to me that he

executed the same for the purposes and considera-

tion therein set forth.

In testimony whereof, I have hereunto set my
hand and official seal this the 19th day of August,

A. D. 1920.

(Signed) ADA WHITE,
Notary Public in and for Alaska.

My commission expires June 20, 1924. [51]

[Caption and Title.]

NOTICE OF HEARINO MOTION.

To Hellenthal & Hellenthal, Attorneys for Defend-

ants :

You are hereby notified that the motion for the

substitution of E. L. Cobb, trustee for John Tup-

pela, in the place of J. H. Cobb, deceased, as plain-

tiff in the above-entitled cause and court, will be

called up for hearing before the Honorable Thomas

M. Reed, District Judge, at his chambers in the

courthouse in Juneau, Alaska, on Tuesday, the 10th
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day of February, 1925, at the hour of 10 o'clock,

A. M., or as soon thereafter as the Court will hear

the same; that said motion will be heard upon the

pleadings and files in said cause, and upon the affi-

davit of James Wickersham, copies of which motion

and affidavit and deed of trust of John Tuppela,

dated August 19, 1920', and of this notice, are here-

with served on you.

Dated this 6th day of February, 1925.

JAMES WICKERSHAM,
Attorney for Plaintiff and Trustee of John Tuppela.

Receipt of copy of the foregoing notice is hereby

acknowledged this 6th day of February, 1925.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 7, 1925. John H. Dunn,

Clerk. By Walter B. King, Deputy. [52]

[Caption and Title.]

ORDER OF SUBSTITUTION.

This cause coming on to be heard before the

Court on this 10th day of February, 1925, James

Wickersham appearing for the plaintiff and Hellen-

thal & Hellenthal appearing for the defendant, on

the motion of the plaintiff to substitute E. L. Cobb

as plaintiff in the action instead of J. H. Cobb, de-

ceased; and the Court having examined the papers

and having heard counsel,

—



Henry Lepisto et al. 63

IT IS ORDERED that E. L. Cobb, Esq., be sub-

stituted as plaintiff in the above-entitled cause in

the place of J. H. Cobb, deceased; to which the de-

fendant takes an exception, and the same is al-

lowed.

THOS. M. REED,
District Judge.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 10, 1925. John H. Dunn,

Clerk. By Walter B. King, Deputy.

Entered Court Journal No. 1, page 343. [53]

[Caption and Title.]
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Emily Sorri 182

Cross-examination 184

Lillian Forsman 185

Cross-examination 186

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By W. B. King, Deputy. [54]

NAMES AND ADDRESSES OF ATTORNEYS.

JAMES WICKERSHAM, Juneau, Alaska,

J. H. COBB (Deceased), Santa Barbara, California,

Attorneys for Plaintiff in Error.

HELLENTHAL & HELLENTHAL, Juneau,

Alaska,

Attorneys for Henry Lepisto, O. J. Wick-

lander, and A. P. Lagergren, Defend-

ants in Error.

H. L. FAULKNER, Juneau, Alaska,

Attorney for Chichagoff Mining Company,

Defendant in Error.

[Caption and Title.]

BILL OF EXCEPTIONS.

""be it REMEMBERED that on the first day of

December, 1924, this cause came on for trial be-

fore the above-entitled court and a jury duly im-

paneled and sworn.
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The plaintiff being represented by Messrs. J. H.
Cobb and James Wickersham,

The defendants being represented by Messrs. Hel-
lenthal & Hellenthal, and H. L. Faulkner.

A jury having been impaneled, accepted and
sworn, opening statements were made to the Court
and jury by J. H. Cobb, Esq., on behalf of the
plaintiff, and by S. Hellenthal, Esq., on behalf of
the defendants.

Whereupon the plaintiff, to maintain the issues on
his part, introduced the following evidence, to
wit: [541/2]

Mr. COBB.—In view of counsel's statement, I
thmk we may shorten up the evidence—if he will
admit that I was trustee.

Mr. HELLENTHAL.-I don't think that that is

admitted in the pleadings.

Mr. COBB.-Well, the pleadings are drawn in
such a way that it is impossible to tell—
Mr. HELLENTHAL.-If you have your records

of the trusteeship there, I would rather have you
put them in.

Mr. COBB.—Very well.

The COURT.—Just wait a moment. We'll take
up the admissions in the answer first.

Mr. COBB.—I went through it and I am not
sure what they intended to admit and what they
don't. They are in such a peculiar shape. If
counsel won't make the admission in open court I
thmk the best way and the quickest way is to in-
troduce the documents.
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The COURT.—Now, Mr, Cobb, you make no spe-

cific allegations as to the trusteeship in your com-

plaint except that you state that you, as trustee,

entered into a contract with the Chichagoff Mining

Co.

Mr. COBB.—Yes.
The COURT.—And that's admitted; except that

if is not admitted that payment under that contract

was to be made to the Bank of California on the

second day of April, 1921.

Mr. COBB.—Well, I think perhaps the best way,

or the shortest way, in view of the condition of

the pleadings, is to introduce it. I offer in evi-

dence, first, the deed of trust, the original, executed

by John Tuppela to J. H. Cobb as his trustee, on

the 19th day of August, 1920. [55]

You waive the reading of it at this time?

Mr. HELLENTHAL.—Well, you better introduce

it before you read it. Oive me a chance to object

to it.

The COURT.—It may be admitted.

Mr. COBB.—The only material part of it, I'll

state, is that I was vested with title as trustee to cer-

tain mining claims and all other property, whether

real or personal or mixed, ''of which I may now

be the owner or may hereafter acquire, including

all choses in action, the purpose of this conveyance

being to vest in J. H. Cobb my entire estate, present

and prospective."

I'll ask leave to replace it later with a copy.

(Whereupon the said trust deed was admitted

in evidence and marked Plaintiff's Exhibit No. 1.)
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We next offer in evidence the original complaint
in equity, in the case of Henry Lepisto, plaintiff,

against John Tuppela, J. H. Cobb, as trustee for
John Tuppela, and the Chichagoff Mining Company,
in cause No. 2026-A, on the docket of this court.'

Mr. HELLENTHAL.—I object to it at this time,
because it is admitted that there is a liability on the
bond. The only question is what that liability is.

This is immaterial at this time.

Mr. COBB.—I don't know how I'm going to
prove the wrongful issuance of the injunction with-
out the introduction of the proceedings had. They
make no such admission.

The COURT.—Objection overruled.

(Whereupon the said complaint was admitted in
evidence and marked Plaintiff's Exhibit No. 2.)
Mr. COBB.—I think, perhaps, I had better read

this to the jury. Omitting the caption, the com-
plaint is as follows: [bQ^

^' Comes now the plaintiff and complaining of
the defendants, for cause of suit alleges:

"That in September, 1918, the defendant John
Tuppela returned to Juneau, Alaska, after having
been confined in the sanitarium at Morningside
Oregon, at which time the said John Tuppela was'm destitute circumstances, depending upon his
triends for contributions for his livelihood, which
considerable portion of the time were not sufficient
to provide the said John Tuppela with money with
wMch to purchase his meals, and were wholly in-
sulhcient to provide clothing for the said John
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Tuppela, or to pay for his room rent; at which

time the defendant, the said John Tuppela, claimed

to have a valid suit against the Chichagoff Mining

Co., for taking possession of his mining prop-

erty and for ore extracted from said property, con-

sisting of lode mining claims; that from the time

that he reached Juneau in September, until the lat-

ter part of December, the said John Tuppela 's condi-

tion remained as aforesaid. That in December,

1918, the said Tuppela was looking for a person

who could understand the Finnish language, and

who could also speak the English language, so

that he might fully explain all the facts and cir-

cumstances surrounding the ownership of the claims

which were then being claimed by the Chichagoff

Mining Co., in the possession of the Chichagoff Min-

ing Co., and which had been and were at that time,

mined by the said Chichagoff Mining Co. That

the said John Tuppela made various attempts to

secure such a person but was unable to do so

until some time in December, 1918, when his friends

advised the said John Tuppela to procure the plain-

tiff for that purpose. [57]

''11.

"That the defendant John Tuppela, at the time

that he was at Morningside, or shortly thereafter

and before coming to Juneau in September, 1918,

consulted certain attorneys in Astoria, Oregon, re-

garding his mining property and claims aforesaid,

and employed said attorneys to look after his in-

terests in said claims; that said attorneys, after

having made an investigation, advised the defend-
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ant, John Tuppela, that they could not help him
any.

''III.

''That some time about the middle of the month
of November, 1918, this plaintiff returned to Juneau,
Alaska, and immediately upon his return to Juneau
took sick with the Spanish influenza, which con-
tinued until about the middle of the month of
December, 1918, at which time he was informed by
his friends that they had recommended him to
John Tuppela to perform the services aforesaid.
That on or about the 29th day of December, 1918,
the plaintiff was introduced to said John Tuppela
by the friends who had previously advised plaintiff
that they had recommended him to said John Tup-
pela, at which time the defendant Tuppela was in
desperate circumstance, was insufficiently clad, was
not able to procure meals regularly, and was refused
coal with which to heat his room, was wholly with-
out funds and was worried about his claims and
afraid that he might not recover his claims or any-
thing for the ore taken therefrom. At which time
the value of the defendant Tuppela 's claims was
not determined and was wholly speculative as far
as this plaintiff and the defendant Tuppela were
concerned, although it was rumored that valuable
ore had been mined and taken from said claims by
the defendant, [58] the Chichagoff Mining Co
The amount of which ore mined as aforesaid or the
value thereof was not known either by this plain-
tiff or the defendant John Tuppela at the time
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'TV.

''That on or about the 30th day of Decemher,

1918, the plaintiff made an agreement with the de-

fendant John Tiippela, under which the plaintiff

agreed to study the facts regarding his claim against

the Chichagoff Mining Co., so that he, the plaintiff,

could explain them, and further agreed that when

he, the plaintiff, should be able to explain said facts,

that he would then go with the defendant John

Tuppela and help him to procure a lawyer or

lawyers, to handle the suit for him, and the plain-

tiff further agreed to help the defendant, John

Tuppela, to procure board and room temporarily

until permanent arrangements could be made there-

for, and to assist said Tuppela generally in said

suit. And the defendant, John Tuppela, then and

there agreed to give this plaintiff in full payment

for the above, an undivided one-half interest in all

his mining claims situate at or in the vicinity of

Klag Bay on Chichagoff Island, Alaska, as well

as one-half of all moneys recovered by him from

the Chichagoff Mining Co., for ore taken from said

mining claims. That pending the outcome of the

suit, Tuppela should hold title in his name, and that

all arrangements and the suit should be conducted

in the name of John Tuppela on his own behalf

and for this plaintiff.

"V.

"That thereafter the defendant, John Tuppela,

explained all the matters regarding said claim to

this plaintiff at various times so that the plaintiff

was able to get them with some [59] degree of
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accuracy, and the plaintiff made temporary ar-
rangements for the defendant, John Tuppela's room
and board. That thereafter, and on or about the
6th day of January, 1919, this plaintiff and the de-
fendant, John Tuppela, interested John R. Winn,
an attorney practicing in the town of Juneau'
Alaska, in the defendant, John Tuppela's said claim
against the Chichagoff Mining Co. That there-
after the plaintiff continued to assist the defend-
ant, John Tuppela, in explaining his case to the
said Wmn and caused the said Winn to investigate
the facts constituting his claim against the said
Chichagoff Mining Co., with the result that there-
after and some time in April, 1919, a contract was
entered into with the said Winn and the defend-
ant, J. H. Cobb, under which said attorneys, Winn
and Cobb, agreed to conduct the said suit 'of the
said defendant, John Tuppela, against the Chicha-
goff Mining Co.

"VI.
"That thereafter a suit was started by the said

attorneys entitled: John Tuppela vs. The Chicha-
goff Mining Company, which said suit went to judg-
ment and decree under which decree the said John
Tuppela was adjudged to be the owner as against
the defendant, the Chichagoff Mining Co of the
whole of the Rising Sun Mining Claim, of an un-
divided one-half (i/.) interest in the Over The
Hill and the Pacific lode mining claims, which de-
cree directed that the said Chichagoff Mining Co
convey the legal title to an undivided one-half in-
terest in the said Over The Hill claim, conveyed
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to it by government patent, to the defendant, John

Tuppela, and for an accounting for all ore extracted

by the defendant from the said Over The Hill claim,

and for judgment [60] in favor of the said de-

fendant, John Tuppela, for one-half of the value

thereof, less one-half of the legitimate expenses of

mining, extracting and reducing such ore, and for

an accounting of the whole of the value of the

ore extracted by the defendant from the said Rising

Sun claim, and for judgment therefor, less the

legitimate expenses of mining, extracting and re-

ducing such last-mentioned ore and for costs of

suit. That the defendant, John Tuppela, was also

the owner of the Grolden West, Pacific and the

Porphyry claims situate at or near Klag Bay on

the west side of Chichagoff Island in the Sitka

Recording District, Alaska, which claims are in-

cluded in the agreement between the plaintiff and

defendant, John Tuppela.

''VII.

"That prior to the time that the attorneys, John

R. Winn and J. H. Cobb, commenced the afore-

said suit against the defendant, the Chichagoff Min-

ing Co., the defendant, John Tuppela agreed to

give the said attorneys, John R. Winn and J. H.

Cobb, a one-half interest in whatever was recovered

from the Chichagoff Mining Co., which agreement

was consented to by this plaintiff.

"VIII.

"That the defendant, J. H. Cobb, is trustee of and

in charge of all matters for the defendant, John

Tuppela.
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"IX.
"That the defendant, the Chichagoff Mining Co

IS a corporation duly organized, existing, authorized
to do and doing business in the Territory of Alaska
at Juneau and Chichagoff.

"X. (

ioZ^.l* ^" r *''°''* *^' ^**^ '^^y °' November,

T i
*^\'?^f«"dant, by and through his trustee,

J. H. Cobb, made a settlement [61] with the
defendant, the Chichagoff Mining Co., under which
the defendant, the Chichagoff Mining Co. agreed to

$300,000 for the ore extracted from the Over The
Hill and Rising Sun claims, one-half of which sum
was then and there paid to the defendant, John
Tuppela, $75,000 of which was retained by Tuppela
and $75^000 of which was paid to Winn and c'bb
under the agreement aforesaid, and the remaining
one-half of it was agreed should be paid bv the
defendant, the Chichagoff Mining Co., to the de-
fendant, John Tuppela, on the first day of January,

"XI.

.17^^^ *!' "^^^^^^ ^"^ *""^ performed eachand every thing he agreed to do under his afore-
said agreement with the defendant John Tuppela,and the defendant John Tuppela and his trustee
J. H. Cobb, have wholly failed and refused to per-form their part of said agreement.

"XII.
"That the plaintiff is informed and believes and

therefore alleges, that one-half of the $150,000 to be-
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paid by the Chichagofe Mining Co., on the first day

of January, 1921, belong to the aforementioned

attorneys, John R. Winn and J. H. Cobb under the

aforesaid agreement between Winn and Cobb with

Tuppela, and that the remaining $75,000 belongs

to this plaintiff under the aforesaid agreement en-

tered into between plaintiff and defendant John

Tuppela.

"XIII.

^'That the plaintiff is informed and believes and

therefore [62] alleges that the Chichagoff

Mining Co. will pay the $150,000 agreed to be paid

to the defendant John Tuppela unless restrained by

an order of this Court.

"XIV.

"That the defendant, John Tuppela, if permitted

to collect the $75,000 due this plaintiff, will im-

mediately place said money beyond the jurisdiction

of this court and prevent the plaintiff from collect-

ing the money due him.

"XV.

"That the plaintiff has no complete and adequate

remedy at law.

"WHEREFORE the plaintiff prays:

"I.

"That this Court issue an order to show cause

why a temporary restraining order restraining the

defendant, the Chichagoff Mining Co., from pay-

ing the defendant John Tuppela the $75,000

claimed by the plaintiff, and restraining the de-

fendants John Tuppela and J. H. Cobb, trustee for
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John Tuppela, from receiving any money from the
Chichagoif Mining Co., on account of said agree-
ment of settlement, should not issue; and that the
defendants be restrained as aforesaid pending the
hearing on the order to show cause.

"II.

"That upon the hearing on the order to show
cause, the Court continue said restraining order
during the pendency of this suit.

"III.
"That upon the final hearing, the defendants

make a full [63] and complete accounting of all
moneys received or paid, and of all moneys re-mammg unpaid on account of the settlement herein
referred to. That plaintiff have judgment against
the defendants John Tuppela and J H Cobb
trustee, for $75,000, with interest on $37 500 at
eight per cent per annum from November 24 1920
with interest on $37,500 at eight per cent p'er an-num from January 1, 1921. That the Court fur-
ther order that the $75,000 with interest as afore-

tW 1 \*?'V""'^ '''^°"^'"S to the plaintiff and
hat the defendant, the Chichagoff Mining Co. pay
the plaintiff the said $75,000 and that the Courl
decree and adjudge the plaintiff to be a one-half
(1/2) owner of all the interests now held in the

Xwi^n ^^/•^^f"^^"*
J"'^" Tuppela, in or to thefollowing lode claims: The Over The Hill, RisingSun, Pacific, Porphyry and the Golden West situate at Klag Bay, Chichagoff Island, Sitka R^ortmg District, Territory of Alaska. That the plain-
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tiff be allowed Ms costs and disbursements herein

incurred and for such other and further relief as

to the Court may seem just and equitable.

Signed by Hellenthal and Hellenthal, attorneys

for the plaintiff, and sworn to by Henry Lepisto.

There are some affidavits attached to it which I

will not offer.

The COURT.—You better detach your affidavits,

then.

Mr. COBB.—There's only one and that's very

short, so I'll just offer to let it go in there. I'll

not read it. As long as I have got them both to-

gether, I'll just offer them.

Mr. HELLENTHAli.—The affidavit, then, is

included in the exhibit?

The COURT.—Yes.
Mr. COBB.—I next offer in evidence the certified

copy of [64] the restraining order.

Mr. HELLENTHAL.—That's also in the plead-

ings, so I have no objections to it except that it is

encumbering the record.

The COURT.—Well, in order to get the full

record before the jury—I think a copy of the re-

straining order is attached to the complaint.

Mr. COBB.—Yes, sir.

The COURT.—And it is admitted by the answer.

You may read it through.

Mr. COBB.—(Reading:) ^'This matter coming

on for hearing on the plaintiff's verified complaint

praying that an order to show cause issue and that

the defendants be restrained pending the hearing

on the order to show cause, and upon the affidavit
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of Antone Lmdburg, and the Court being fully ad-
vised in the premises,

"ORDERS that the defendants show cause on
the first day of March, 1921, at 10 o'clock A. M.,
or as soon thereafter as the matter can be heard,'
in ihQ above-entitled court at Juneau, Alaska, why
an order restraining the defendant Chichagoff Min-
ing Company, during the pendency of this cause,
from paying, outside of the jurisdiction of this
court, to the defendant John Tuppela or his trus-
tee, J. H. Cobb, the $75,000 claimed in the com-
plamt herein by the plaintiff, and restraining the
defendant John Tuppela and J. H. Cobb, trustee,
from receiving said $75,000 outside of the jurisdic-
tion of this court, and further restraining the said
John Tuppela and J. H. Cobb, his trustee from
paymg out, assigning, conveying, or concealing, orm any wise encumbering, the said $75,000, and re-
straining the said Tuppela and the said Cobb
trustee, from taking said money to any place {_m\
outside the jurisdiction of this court, should not
issue.

"And IT IS FURTHER ORDERED that in
the meanwhile the defendant Chichagoff Mining
Company is hereby restrained from paying, at any
place outside of the jurisdiction of this court, to
the defendant John Tuppela or J. H Cobb his
trustee, the $76,000 claimed by the plaintiif in the
complaint herein; and it is further ordered that the
defendants John Tuppela and J. H. Cobb, trustee
are hereby restrained from receiving said $75,000
claimed by the plaintiff herein at any place outside
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of the jurisdiction of this court, and they are

hereby restrained from paying out, transferring,

disposing of, concealing, or in any wise encum-

bering the said $75,000, or any part of it, or in-

terest in, the same, and from taking said $75,000,

or any part thereof, to any place beyond the juris-

diction of this court.

"The above restraining order is not to be con-

strued as preventing the defendant the Chichagoff

'Mining Company from paying, or the defendants

John Tuppela and J. H. Cobb, trustee, from re-

ceiving, the said $75,000 within the jurisdiction of

this court.

"IT IS FURTHER ORDERED that the above

restraining order shall become effective and be in

full force and effect upon the plaintiff filing in this

cause a bond in the sum of $5,000, to be approved

by the clerk of this court, which bond is to be in the

usual form and conditioned to save the defendants

harmless from any loss or damage or any expense

in the way of cost of exchange and the like, on ac-

count of the issuance of the above restraining or-

der provided said restraining order is illegally is-

sued or is issued without sufficient cause. [66]

"Dated this 16th day of December, 1920.

''R. W. JENNINGS,
Judge.

"United States of America,

District of Alaska,

Division No. One,—ss.

"I hereby certify that I received the order to

show cause attached hereto on the 19th day of De-
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cember, 1920, at Ketchikan, Alaska, and that I
served the same on the 19th day of December, 1920,
at Ketchikan, Alaska, by then and there deliver-
ing to and leaving with Mr, Freeburn, superin-
tendent of the Chichagofe Mining Company, a certi-
fied copy hereof prepared and certified to by Hel-
lenthal & Hellenthal, attorneys for the plaintiff,

personally and in person.

"Dated at Ketchikan, Alaska, this 19th day of
December, 1920.

"J. M. TANNER,
"U. S. Marshal."

"United States of America,
District of Alaska,

Division Number One,—ss.

"I hereby certify that I received the order to
show cause attached hereto on the 23d day of De-
cember, 1920, at Juneau, Alaska, and that I served
the same on the 23d day of December, 1920, at
Juneau, Alaska, by then and there delivering to
and leaving with John Tuppela and J. H. Cobb
trustee for John Tuppela a certified copy hereof
prepared and certified to by Hellenthal and Hel-
lenthal, attorneys for the plaintiff, personally andm person.

''Dated at Juneau, Alaska, this 23d day of De-
cember, 1920.

"W. R. GARSTER,

,_^ "Deputy U. S. Marshal."
(Whereupon said foregoing document was re-

ceived m evidence and marked Plaintiff^s Exhibit
^o. 3.) [67]

-c^AniuiL
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Mr. COBB.—We next offer the bond.

The COURT.—That is also admitted.

Mr. HELLENTHAL.—The only objection I

have is that he is encumbering the record, but if he

wants to put it in

—

Mr. COBB.—Well, we offer the bond. You
waive the reading of it.

Mr. HELLENTHAL.—Yes.
(Whereupon said bond was received in evidence

and marked Plaintiff's Exhibit No. 4.)

Mr. COBB.—I next offer in evidence the deci-

sion of Judge Brown, memorandum decision and

the order overruling the

—

The COURT.—Order dissolving the temporary

restraining order.

Mr. HELLENTHAL.—I have no objection to

the order dissolving the temporary restraining

order, but I object to the decision.

Mr. COBB.—How's that?

Mr. HELLENTHAL.—The decision is imma-

terial.

The COURT.—I'll hear from you as to whether

or not the decision itself is immaterial or material.

Mr. COBB.—Well, it recites the facts upon

which it is based and becomes a part of the order.

The COURT.—No, I think the order-

Mr. COBB.— (Interrupting.) Well I'll not ar-

gue the point. Perhaps it is immaterial. But I

reserve an exception.

The COURT.—You may take an exception. The

reasons for the order are not necessary. The order

itself shows.



Henry Lepisto et al. 81

Mr. COBB.—Well, then I'll offer the order
The COURT.—You may read it.

Mr. COBB.—(Reading:) "Henry Lepisto, plain-
tiff, vs. John Tuppela et al., defendants, No. 2026-
A, order denying injunction. [68]
"This cause came on to be heard upon the rule

to show cause why a temporary injunction should
not issue enjoining the defendant, the Chichagoff
Mining Co., from paying, and the other two de-
fendants from receiving, the sum of $75,000 men-
tioned in the complaint; Messrs. Hellenthal & Hel-
lenthal appearing for the plaintiff, and Mr. J H
Cobb for the defendants; and the Court having
heard read the complaint and the affidavits of
Antone Lmdberg, Mrs. Frank Oja, Frank Oja
Mrs. Emily Sorry, Mrs. Lillian Forsman and
Henry Lepisto in support of said application for
an injunction (the affidavit of John Reek being
withdrawn by the plaintiff), and the affidavits of
the defendant John Tuppela and J. H. Cobb for the
defendants; and having also heard oral testimony
and the argument of counsel, and being fully ad-
vised m the premises, finds the law for the de-
fendants.

''It is therefore considered by the Court, and so
ordered, adjudged and decreed, that the temporary
injunction prayed for by the plaintiff be, and the
same ,s hereby denied, and the rule to show cause
discharged and that the restraining order hereto-
fore issued in this cause be, and the same is hereby
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''Done in open court this ninth day of April,

1921.

"FRED BROWN,
"District Judge."

(Whereupon said order was received in evidence

and marked Plaintiff's Exhibit No. 5.)

Mr. COBB.—We next offer in evidence the

amended complaint when the case went to trial.

Mr. HELLENTHAL.—Absolutely immaterial,

your Honor, in this case. We object to it for that

reason. [69]

Mr. COBB.—I have got to show final decision in

favor of the defendants, and what was involved in

it.

Mr. HELLENTHAL.—Nothing to do with the

injunction heretofore issued.

The COURT.—I don't think that the amended

complaint is material at this time.

Mr. COBB.—Before I can recover on this bond, if

the Court please, I have got to show the pleadings

and the final decision of the case and what was in-

volved in it. The mere dissolution of the tempo-

rary injunction doesn't give rise to a cause of ac-

tion.

The COURT.—How about the final decree <?

Mr. COBB.—But I think this also is material

at this time.

The COURT.—Well-
Mr. COBB.—You waive the reading of it.

Mr. HELLENTHAL.—I object to it.

The COURT.—He objects to it. I think it is
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immaterial at the present time. It might become
material later.

Mr. COBB.—We'll reserve an exception, then.
We next offer in evidence the answer to the
amended complaint.

Mr. HELLENTHAL.-Ohject to that as being
immaterial.

Mr. COBB.—Unless the pleadings are offered, it
is going to be a little difficult to say just what we
recovered in that case. I think the whole thing
is material at this time.

The COURT.-Well, it's nearly twelve o'clock,
and I'll take the whole matter into consideration
at two o'clock.

(Whereupon a recess was taken to 2 P M^
[70]

• -^

Monday, December 1, 1924.
Court met pursuant to recess at 2 P M
The COURT.-In the matter of the offer of the

plamtiffs to introduce in evidence the amended
answer, I have decided that it may be admitted

M.-. HELLENTHAL.-A110W the defendants' an
objection and exception.

Mr. COBB.—You waive the reading of it? It's
substantially the same as the other
Mr. HELLENTHAL.-ril waive the reading of

it.

(Whereupon the amended complaint was receivedm evidence and marked Plaintiff's Exhibit No 6 )Mr. COBB.-We next offer in evidence the
answer to the amended complaint.
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Mr. HELLENTHAL.—I object to it on the

ground that it is immaterial and not competent.

The COURT.—Objection overruled.

Mr. HELLENTHAL.—Allow me an exception.

Mr. COBB.—(Reading:) Omitting the caption

and formal parts, the answer to the amended com-

plaint is as follows: "Henry Lepisto, plaintiff, vs.

John Tuppela, J. H. Cobb, as trustee for John

Tuppela, and Grover C. Winn, as guardian of the

person and estate of John Tuppela, defendants.

"Now come the above-named defendants, by their

attorney (the defendant John Tuppela appearing

by his guardian ad litem) and for answer to the

amended complaint of the plaintiff, allege as fol-

lows:

"I.

"The defendant John Tuppela was by the Pro-

bate Court for Alaska, Division Number One, Ju-

neau Precinct, on July 29, [71] 1921, duly and

regularly adjudged insane, and the defendant Grover

C. Winn was thereupon duly and regularly ap-

pointed guardian of his person and estate, and is

now such qualified and acting guardian.

"II.

"Referring to paragraph I, these defendants

deny that in December, 1918, or at any other time,

the defendant Tuppela was looking for a person

who could understand the Finnish language and

who could also speak the English language so that

he might fully explain all the facts and circum-

stances surrounding the ownership of the claims

which were then being mined by the Chichagoff
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Miniiig Co.
;
and they further deny that said John

Tuppela made any attempt to secure such a person
or was unable to do so until some time in December,
1918, and deny that his friends or any one else ad-
vised the said Tuppela to procure the plaintiff for
that purpose; that on the contrary the defendant
Tuppela could speak the English language better
and more intelligently than could the plaintiff

''III.

"Referring to the second paragraph of said
amended complaint, these defendants admit that
shortly after Tuppela was released from the Morn-
mgside asylum he did consult an^^ attorney at
Astoria, Oregon, regarding his mining property
and claims and employed said attorney to look after
Ms interest in said claims, but they deny that said
attorney, after having made an investigation ad-
vised the defendant John Tuppela that he could
not help him any, but allege the truth to be that
said attorney wholly neglected his employment and
failed and [72] refused to pay the expenses of
the suit as he agreed to do, and was discharged by
the said Tuppela some time in the month of Sept-
ember, 1918.

"Referring to paragraph III of said amended
complamt, defendants deny, all and singular the
material allegations therein contained, except that
they admit that neither the plaintiff nor Tuppela
knew the amount of ore mined or the value thereof
trom the claims therein referred to, but they
further allege that it was known to both the plain-
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tiff and Tuppela that the amount was a very large

one, to wit, approximately one million dollars.

"Referring to Paragraph IV of the said amended

complaint, the defendants deny, all and singular,

the allegations therein contained.

"VI.

"Referring to paragraph V of said amended com-

plaint, the defendants deny, all and singular, the

allegations therein contained, except that they ad-

mit that some time in April, 1918, a contract was

entered into between John Tuppela on the one hand

and J. R. Winn and J. H. €obb on the other hand,

in which said attorneys agreed to conduct the suit

of Tuppela against the Chichagoff Mining Co.

"VII.

"Referring to paragraph VI of said amended

complaint, defendants admit the allegations therein

contained. [73]

"VIII.

"Referring to paragraphs VII, VIII and X of

said amended complaint, defendants admit the

allegations therein contained.

" IX.

"Referring to paragraph XI of said amended

complaint, these defendants deny that the plaintiff

performed anything under the alleged contract, and

deny that he agreed to perform anything there-

under.

"X.

"Referring to paragraph XII of said amended

complaint, defendants deny that the $75,000 in
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said paragraph mentioned belongs to the plaintiff
under any agreement or otherwise.

'' Referring to paragraph XV of said amended
complaint, these defendants deny that the plaintiff
has no complete and adequate remedy at law.

''And for a further affirmative defense to the
said amended complaint, these defendants allege:
"That the pretended contract referred to in the

amended complaint herein was not in writing, and
if any such was ever made and entered into as
claimed by the plaintiff, the same was void under
the provision of the statute of frauds in such cases
made and provided.

''And for a further and second affirmative de-
fense, these defendants are informed and believe
and, therefore, allege

:

''That some time about the month of December,
1918, or January, 1919, the plaintiff, as an act of
accommodation, attempted to act as interpreter for
the defendant John Tuppela [74] as between him
and his attorney, J. R. Winn. The necessity or
desirability of such interpretation was due to the
fact that while the said Tuppela understood English
as well, if not better than the plaintiff he had an
impediment in his speech, due to the loss of his
upper teeth, which made it difficult for one not
conversant and familiar with his voice to under-
stand him, and it was thought he could more clearly
express himself in his native language than in En-
glish; that thereafter and about the 8th day of May,
1919, the plaintiff attempted a similar service as be-
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tween the defendant Tuppela and his attorney, J.

H. Cobb, but the plaintiff's effort to interpret utterly

failed. These defendants further allege that all

of the services claimed to have been performed by

the plaintiff did not exceed the sum of $25; that

they were performed mthout any promise of re-

muneration on the part of the defendant Tuppela

and were undertaken by the plaintiff purely as a

volimtary act ; that the plaintiff never expended one

dollar for or on behalf of the defendant Tuppela

and never assumed any liability for him; that the

value of the property which plaintiff seeks to have

conveyed to him herein is worth not less than $50,-

000, which added to the money sought to be re-

covered, amounts to the sum of $125,000; that said

claim is unconscionable and such as no honest man

would seek to enforce and is utterly without an ade-

quate or any consideration in law or equity.

''WHEREFORE these defendants pray that

they go hence without day and have and recover of

and from the plaintiff their costs herein incurred.'^

[75]

Signed by counsel and verified by myself.

(Whereupon said answer to the amended com-

plaint was received in evidence and marked Plain-

tiff's Exhibit No. 8.)

Mr. COBB.—We next offer in evidence the re-

ply-

Mr. HELLENTHAL.—The same objection to the

reply, your Honor.

The COURT.—It may be read into the record.
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Mr. COBB.—Consists principally of denials. Do
you want it read or waive the reading of it?

The COURT.—I think you better read it.

Mr. COBB.—(Reading:) ''Come now the plain-
tiff and for reply to the affirmative matter con-
tained in the answer herein:

''For answer to the first affirmative defense, the
plaintiff admits that the contract or agreement re-
ferred to in the complaint was not in writing, but
avers that it has been fully performed by the plain-
tiff, which performance consisted in rendering
special services, providing room and board for the
defendant Tuppela and locating the lode claims in
controversy claimed by the defendant Tuppela with
reference to claims owned by the Chichagoff Mining
Company from personal knowledge possessed by
the plaintiff, together with reference to the location
notices and other data in the possession of the de-
fendant Tuppela, which said matters are of such a
character that it is impossible to estimate the value
to the plaintiff by a pecuniary standard, and it was
not the intention of the plaintiff or the defendant
Tuppela, either at the time the above agreement was
made or at the time it was performed that the
value should be measured by the ordinary pecuniary
standard. That at the time said agreement was
made it was with reference to five mining claims,
all of which were unpatented except one, [76]
patent to which had been issued to the Chichagoff
Gold Mining Company and all of the claims except
the Rising Sun and Porphyry were located and
were recorded in the name of other persons, and
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all as far as any possession was taken of them were

in the possession of the ChichagofE Gold Mining

Company at the time of the making of the agree-

ment herein; and with reference to an unliquidated

claim for damages for ore extracted or ore mined

on said claims by the Chichagoff Gold Mining Com-

pany, and denies each and every other allegation

in said defense contained.

''For answer to his second affirmative defense

plaintiff admits, denies and alleges: Plaintiff de-

nies that either in the month of December, 1918, or

January, 1919, or at any other time the plaintiff

as an act of accommodation either interpreted or at-

tempted to interpret for the defendant, John Tup-

pela, either as between him or his attorney, John R.

Winn, or any other person and avers that said serv-

ices performed as well as all other services performed

by the plaintiff for the defendant John Tuppela

were in accordance and in pursuance with the agree-

ment set up in the complaint herein.

"Plaintiff further denies that the necessity or de-

sirability of such interpretation was due to the fact

of an impediment in Tuppela 's speech, but admits

that after becoming accustomed to the manner in

which Tuppela speaks, a person can more readily

understand him than before a person has become

so accustomed. Plaintiff denies that he was unable

to interpret for the defendant Tuppela and in this

connection avers that he fully and faithfully per-

formed the sei'vices set forth in the complaint. That

the greater part of said services were performed

in connection with work done by John R. Winn,
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in the [77] case of Tuppela versus Chichagoff Gold

Mining Company above referred to and denies that

the value of his services did not exceed the sum of

twenty-five dollars and in this connection avers that

as a result of the agreement entered into as set forth

in the complaint, he discontinued his work for the

Alaska Juneau Gold Mining Company and for the

first four months of the year 1919, the plaintiff gave

the greater part of his time to services performed

as set forth in the complaint and kept himself in

readiness, so that he could respond at once when

called in this connection by either the plaintiff Tup-

pela or his attorney, John R. Winn. That thereafter

he kept in constant touch with Tuppela and was al-

ways ready and willing to perform such services

as he was able, and did at all times when requested

so to do perform all services agreed upon as set forth

in the complaint; that said services were of great

value to the defendant Tuppela and made it possible

for the defendant Tuppela to recover the judgment

referred to in the complaint. That the services

performed by this plaintiff were performed pur-

suant to the agreement set up in the complaint herein

and were not undertaken by the plaintiff as a

voluntary act. That the plaintiff expended some

money in connection with procuring meals for the

defendant John Tuppela and did guarantee the pay-

ment of the defendant's room and board.

"That at the time the agreement referred to in

the complaint was entered into, both plaintiff and

the defendant John Tuppela had very little faith

in recovering a judgment against the Chichagoff
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Gold Mining Company for any amount, as the de-

fendant Tuppela had informed the plaintiff that the

[78] attorneys which he had consulted in Oregon

had informed him after investigating the case, that

there was no chance for a recovery against the

Chichagoff Gold Mining Company, and the defend-

ant Tuppela informed plaintiff that he had at-

tempted to take up his matter with the Judge of the

District Court without any results and had also at-

tempted to interest a Juneau attorney, or in fact

several Juneau attorneys, without being able to get

said attorneys to act for him in this behalf. That at

said time the amount of ore taken from the claims

claimed to be owned by the plaintiff, if any, was un-

known and the value of said ore mined, if any, was

likewise unknown both to the plaintiff and the de-

fendant John Tuppela.

"That the agreement entered into by the plaintiff

and the defendant Tuppela, as set forth in the com-

plaint was and is fair and equitable, and the plain-

tiff has fully performed said agreement on his part,

which performance and service have been accepted

by the defendant John Tuppela and he has taken

the benefit from said performance and has wholly

refused and still refuses to comply with his part

of the agreement."

Signed Hellenthal & Hellenthal, attorneys.

(Whereupon said reply was received in evidence

and marked Plaintiff's Exhibit No. 8.)

Mr. COBB.—^We next offer the findings of fact

and decree thereon.
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Mr. HELLENTHAL.—I object to that as not

being necessary in connection with the decree ; that

the decree is sufficient to show that the plaintiff did

not prevail in that case. It is sufficient to establish

liability on the bond.

Mr. COBB.—The findings of fact are part of the

decree and [79] they are absolutely binding on

the plaintiff.

The COURT.—Yes.
Mr. HELLENTHAL,—That is shown by the de-

cree itself.

The COURT.—Objection overruled.

Mr. HELLENTHAL.—Exception.

Mr. WICKERSHAM.—(Reading:)

^'In the District Court for the District of Alaska,

"Division Number One at Juneau.

No. 2026-A.

"HENRY LEPISTO,

vs.

"JOHN TUPPELA et al..

Plaintiff,

Defendants.

"FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

"This cause came on regularly for hearing, Mes-

srs. Hellenthal & Hellenthal appearing for plain-

tiff, and Mr. J. H. Cobb for the defendants ; and the

Court having heard the evidence, finds the follow-

ing:
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"FACTS.
''I. In December, 1918, the said John Tuppela

was desirous of procuring the services of an attorney

to bring a suit for him to recover of the Chichagoff

Mining Company, the property mentioned in the

complaint. Tuppela is an old prospector, very ig-

norant, unable to read or write the English language,

and speaking it with difficulty. The property in

question was, at that time, in the possession of the

Chichagoff Mining Company, and claimed by it.

Tuppela was without any money or property except

that claimed by said mining company.

"II. According to the testimony of the plaintiff,

Tuppela first met the plaintiff at the house of one

Frank Oja, in Juneau, on December 29, 1918, and

the alleged contract sued [80] upon was then and

there made. The whole matter rests in parol, there

being no written evidence whatever of such contract.

According to the plaintiff's claim, Tuppela promised

and agreed to give him one-half of whatever he, Tup-

pela, recovered from the Chichagoff Mining Com-

pany, in land or money. But the evidence fails to

show, with any certainty and definiteness, what

the plaintiff undertook to do as a consideration for

this promise and agreement to Tuppela. Some of

the terms, however, were testified to clearly by the

plaintiff, to wit : That he was to take Tuppela to a

lawyer and interpret for Tuppela while he explained

his case, and thus help to procure the services

of an attorney, and in the meantime, and until a

contract should be made between Tuppela and his

attorney, plaintiff was to provide for Tuppela 's
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board and lodging, the latter being at that time in
dire need and unable to work.

^'III. On January 6, 1919, plaintiff and Tuppela
called on J. R. Winn, a practicing attorney for Ju-
neau, to engage his services, and plaintiff acted as in-

terpreter for Tuppela in stating his case to Judge
Winn and in the negotiations for his services. Noth-
ing much seems to have been done at this meeting and
no contract of employment was entered into between
Judge Winn and Tuppela, though it was understood
that such a contract was to be made as soon as Judge
Winn got time to fully consider the matter. In the
meantime, the question of Tuppela 's support came
up, as he was too old to labor, and Judge Winn
provided temporarily for this by guaranteeing the
payment of his room rent and board under the fol-
lowing arrangement:

"W. P. Mills, the ostensible guardian of Tuppela 's

estate, had about $700 left of the proceeds of his
attempted sale of Tuppela 's property, and if Tup-
pela failed in his suit, [81] he would then obtain
this money, and Judge Winn undertook to see that
his room and board were paid for out of this $700,
in the event Tuppela failed in his suit. In March,'
1919, Tuppela through Judge Winn^s efforts, was
provided with support by being sent to the Pioneers'
Home at Sitka, an institution maintained by the
Territory.

''IV. About May 1, 1919, Tuppela was sent for
from Sitka, by John R. Winn and J. H. Cobb, for
the purpose of consulting with him and bringing
his suit. On the arrival of Tuppela at Juneau, the
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plaintiff attempted to interpret for Tuppela in an

interview with J. H. Cobb, but the latter found that

he could sufficiently understand Tuppela without

an interpreter. On May 2, 1919 Tuppela entered

into a contract in writing with John R. Winn and J.

H. Cobb, whereby they undertook to bring and pros-

ecute a suit for him to recover the property men-

tioned in the complaint, in consideration of one-

half of the fruits of the litigation. Plaintiff was

a witness to this contract, and neither at that time

or later did he inform either of said attorneys of

any contract between himself and Tuppela.

"V. The evidence shows that the services act-

ually performed by the plaintiff can be readily esti-

mated and compensated in money in action at law.

"VI. The evidence shows that plaintiff failed

to fulfill his part of his alleged agreement in provid-

ing for the board and lodging of Tuppela until these

were provided for by J. R. Winn and J. H. Cobb

on May 2, 1919; this expense he unloaded on others,

so that in any event it was to come, and did ulti-

mately come from money of John Tuppela.

"VII. The consideration sought to be recovered

by plaintiff [82] is many times greater than any

possible value that could be assigned to his services

rendered.

"From the above and foregoing facts, I conclude

as a matter of law

:

"First. The proofs fail to show with sufficient

certainty and clearness, the contract alleged to au-

thorize the relief prayed for.
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''Second. The contract alleged, even if proved
with sufficient certainty and clearness, is so uncon-
scionable and one-sided; the consideration sought
to be recovered is so enormously greater than the
value of the services rendered that a court of equity
should not specifically enforce it.

''Third. The contract alleged is within the stat-

ute of frauds, and is not taken out of the statute by
part or full performance on the part of the plain-
tiff.

"Let a decree be entered, dismissing the complaint
with costs. To all of which plaintiff excepts and
the exceptions allowed.

"THOMAS M. REED,
"Judge."

"In the District Court for the District of Alaska,

Division Number One at Juneau.

"No. 2026-A.

"HENRY LEPISTO,

"Plaintiff,

vs.

"JOHN TUPPELA et al.,

"Defendants.

"FINAL DECREE.
"This cause having come on regularly for trial,

and the Court having heretofore made findings of
fact and conclusions of law and filed the same
herein, and directed a decree dismissing the cause
upon the merits, [83]
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''It is considered by the Court, and it is so or-

dered, adjudged and decreed that the plaintiff's

action be, and the same is hereby dismissed on the

merits. It is further ordered and adjudged that

the defendants do have and recover of and from

the plaintiff their costs herein to be taxed by the

clerk, for which let execution issue.

"Done in open court this the 16th day of Septem-

ber, 1922.

"THOS. M. REED,
"Judge."

"Filed in the District Court, District of Alaska,

First Division. Sep. 16, 1922. John H. Dunn,

Clerk. By
, Deputy.

"Entered on Court Journal Civil R, page 357."

(Whereupon said findings of fact and decree were

admitted in evidence and marked as one exhibit,

viz.. Plaintiff's Exhibit No. 9.) [84]

TESTIMONY OF JOHN H. COBB, IN HIS
OWN BEHALF.

JOHN H. COBB, the plaintiff herein, having been

called as a witness in his own behalf, and sworn, tes-

tified as follows

:

Shortly after the injunction was served upon me
which we read to the jury and before the first of

January, 1921, some time in December, 1920, Mr.

Rust, President of the Chichagoff Mining Company,

offered to pay me the money in the District of

Alaska. I refused to accept it; didn't want it here,
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(Testimony of John H. Cobb.)

and for the further reason that I couldn't use it

under the terms of the injunction

—

Mr. HELLENTHAL.— (Interrupting.) I object

to that. That is a legal conclusion. That's for the

Court to determine whether he could use it under

the injunction or not, your Honor.

The COURT.—Objection overruled. He can

state.

Mr. HELLENTHAL.—Allow me an exception to

the witness' testifying in regard to the terms of the

injunction.

The COURT.—He is not testifying as to the terms.

He is merely alleging his reason why he refused to

accept it, because he says he couldn't use it.

The WITNESS.—The remaining part of the

money, except the $75,000 to be paid to me as trus-

tee, was paid on December 2d, in the bank at Seattle.

That was not paid in the bank at Seattle or other-

wise

—

Mr. HELLENTHAL.—I object to that as being

immaterial for any purpose in this case whatever,

—

what was done with the remaining part of the

money. That was not enjoined.

The COURT.—Yes, I don't think that's mate-

rial.

Mr. COBB.—It isn't.

The COURT.—It may be stricken.

Mr. COBB.—Yes; it may be stricken out. I don't

care anything about it. [85]

The WITNESS.—I received the $75,000 which

was enjoined as trustee for Tuppela, on the 20th
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(Testimony of John H. Cobb.)

day of April, 1922. I wasn't here on the first of

March, because of an accident in which my wife

had her arm broken, in an automobile accident, and

I didn't leave down in Oklahoma, where I then was,

on account of her inability to travel, until the sec-

ond of March. I got here, if I recall it rightly, it

w^as about the ninth or tenth—I can't recall exactly.

Upon arriving here, I immediateh^ called up the

matter of the hearing—notified Mr. Hellenthal and

called up before the court the matter of the hearing

to get rid of this injunction, so I could get the

money. Judge Jennings declined to hear it. Judge

Brown was coming down the following month and it

would be referred to him. I got the matter up as

soon as Judge Brown got here and we had a full

hearing on it—I think the seventh and eighth day

of April—and the injunction was dissolved as read

on the court, on the ninth. I paid the expenses of

that hearing to Mr. Isaac Hamburger, Judge

Brown's court reporter, the sum of $25.

The COURT.—Just wait a moment, I just want

to ask some questions. You stated that the injunc-

tion was issued in December, 1920?;

A. December, 1920.

The COURT.—And the injunction continued in

force until 1922?

A. No ; if I said 1922, it was a slip of the tongue.

It was 1921. The records will show.

(Whereupon testimony of the witness was read by

the reporter at the request of the Court.)



Henry Lepisto et al. 101

(Testimony of John H. Cobb.)

The WITNESS.—Well, the Court was right about

it. [86]

Cross-examination,

(By Mr. HELLENTHAL.)
Qf. During the latter part of February, 1921, did

3^ou send a telegram to Mr. Roden?
A. I don't recall it. I know you told me that I

did, but I am utterly unable to recall it. Mr.

Roden— At that time I was very much worried. I

may have sent it and have entirely forgotten it.

Q. You got a telegram from Mr. Roden a few days

after that?

A. I have no recollection of receiving a telegram

from him.

Q. You may have received a telegram from him?

A. How is that?

Q. You may have received a telegram from him?

A. I beg your pardon?

The COURT.—You may have received a telegram

from Mr. Roden? A. I don't think so.

Q. You don't have any recollection.

A. This accident happened in the city of Austin,

Texas

—

Q. (Interrupting.) I don't care about the acci-

dent.

The COURT.—Answer the question.

Mr. HELLENTHAL.—That's all, Mr. Cobb.

Mr. COBB.—That's the plaintiff case.

Mr. HELLENTHAL.—In order that we may get

this thing before the Court, I make a motion for a

nonsuit on the bond, for the reason that the plain-
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tiff has not shown any damage under the bond. I

take it for granted that reading the complaint and

the bond, which complaint is made expressly a part

of the bond, Tuppela and the plaintiff in this case

were not prevented from using that money in this

jurisdiction. If [87] the Court will go back to

that amended complaint, he will see that I prayed

that the money be not allowed to be taken out of

this jurisdiction. That was the substance of the

complaint. There is nothing in the complaint which

would prevent him from using the money out, in

this jurisdiction. Furthermore, the bond itself car-

ries that idea with it. It absolutely makes him

liable for expenses and costs of transmitting the

money from there here. Taking the thing as a

whole, there is nothing in the proceedings which

would prevent him from using the money within

the jurisdiction of the court, but they could not take

it out of the jurisdicion.

The COURT.—No
;
you must look at the restrain-

ing order. The restraining order says that during

the pendency of this cause the Chichagoff Mining

Company is restrained from paying outside of the

jurisdiction of this court to the defendant John

Tuppela or his trustee, J. H. Cobb, the sum of $75,-

000 claimed in the complaint herein by the plaintiff,

and restraining the defendant John Tuppela and

J. H. Cobb, trustee, from receiving said $75,000

outside of the jurisdiction of this court, and further

restraining the said John Tuppela and J. H. Cobb,

his trustee, from paying out, assigning, conveying,
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or concealing or in any wise incumbering the said

$75,000. Now, that is restraining Tuppela and
Cobb, as trustee, from doing anything with the

money. They have got to hold the money in their

hands without doing anything with it. [88]

Mr. HELLENTHAL.—Just the next clause there

goes on and states "outside of the jurisdiction of

this court." That is the strongest point against the

other interpretation, taken as a whole. All the

things ought to be taken in connection.

The COURT.—It comes within the terms as to

using it in any manner. It restrains him from

paying it out and it restrains him from doing any-

thing with it even in the jurisdiction of the court,

so that the money was of no use to anybody—^simply

holding it in his hand is of no use to anybody. If

you can't pay it out, purchase anything with it or

lend it out, I think that under the general rule the

defendant, the plaintiff is entitled to his damages

for interest during the time he was prevented from

using this money under that restraining order.

The motion will be overruled—denied.

Mr. COBB.—Before the defendants open their

case, I move that the Court require them to elect as

to whether they will proceed upon their first count

or second. They're both manifestly one and the

same thing; one is on a contract and the other one

on a quantum meruit. I think that they should be

required to elect which one they vn.ll proceed under

and the evidence taken accordingly.

Mr. HELLENTHAL.—I don't believe that I have
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to elect at this time, even if I wished to elect. I

don't think I have to elect until the time that I

introduce my evidence.

The COURT.—Well, you're starting to introduce

some evidence.

Mr. HELLENTHAL.—I haven't introduced my
evidence.

Mr. COBB.—I think the evidence should be lim-

ited. [89]

The COURT.—You can't recover on both.

Mr. HELLENTHAL.—That's true.

The COURT.—You may elect now.

Mr. HELLENTHAL.—I would like to have some

time, and I object to the ruling of the Court, requir-

ing me to elect at this time.

The COURT.—How much time do you want?

Mr. HELLENTHAL.—I have got a witness on

another phase of the case. I would like to intro-

duce him. It's Mr. Roden. It's got nothing to do

with my counterclaim; it's just on rebuttal.

The COURT.—Is there any objection to Mr.

Roden 's testifying?

Mr. COBB.—No, sir; not at all.

Whereupon the defendants, to maintain the issues

on their part, introduced the following evidence, to

wit:
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TESTIMONY OF HENRY RODEN, FOR DE-
FENDANTS.

HENRY RODEN, called as a witness on behalf

of the defendants, having been first duly sworn, tes-

tified as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Mr. Roden, did you receive a telegram or com-

munication from Mr. J, H. Cobb, the same J. H.

Cobb that is here in court, in regard to a certain

case pending some time in February, 1920, I think?

Mr. COBB.—1921.

The WITNESS.—1921.

A. I remember the incident; yes, sir.

Q. What, if anything, did you do under that tele-

gram Avhen you received it? [90]

A. The telegram requested me

—

The COURT.— (Interrupting.) Well, wait a mo-

ment. Just ask him if he has that telegram or a

copy of it.

Q. Have you the telegram now?

A. No, sir; I have not.

The COURT.—Ask him what the contents of the

telegram were.

Q. What were the contents of the telegram?

A. To the best of my recollection, the telegram

referred to a hearing on the temporary restrain-

ing order; that is, a hearing on this case which was

set for the first of March, 1921. The telegram then

informed me that Mr. Cobb could not be here on
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that date, but would be here very shortly after and

for me to try and get a continuance.

Q. What, if anything, did you do pursuant to that

telegram?

A. Pursuant to that telegram, I went to see Mr.

Hellenthal, who was the attorney on the other side,

and I stated to him the contents of the telegram,

and he agreed that he would consent to a con-

tinuance provided that after that date there should

be no further liability under the bond. In other

words, as I understood it, interest on the money

should cease on that date in case the suit went

against the plaintiff. I communicated that stipu-

lation, if you like to call it so, to Mr. Cobb in

some city in Oklahoma—I don't remember now

where the wire came from, but I answered to the

same place in Oklahoma that the wire was sent

from. I received no further answer. I received no

reply to my answer.

Q. Did you do anything in regard to a con-

tinuance after that? A. No; I did not. [91]

Q. Did you see me after you sent the telegram?

A. Oh, I told you; yes. I told Mr. Hellenthal

what I had done.

Q. And was the case definitely continued at that

time?

A. Yes, under that stipulation; provided, of

course, that Mr. Cobb might have disapproved

when he received my wire. I made the proposition

in my wire.
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Q. Did you talk with me a few days after Mr.
Cobb had time to disapprove?

A. I'm quite sure I did.

Q. And you told me you had

—

A. Interposing.) I had received no reply.

Q'. What was agreed then, the last time?

A. That the matter should continue until Mr.
Cobb returned.

Q. Now, after Mr. Cobb returned, did you ever

talk this over with Mr. Cobb? A. Yes.

Q. Did you tell him what you had done?
A. Yes; I referred to our conversation. I re-

ferred to the matter simply as one might, taking it

for granted that Mr. Cobb had received the wire,

and I told him I did the best I could for him under
the circumstances.

Q. Did he approve of it or disapprove of it?

A. As near as I can recollect, he neither ap-
proved nor disapproved.

Q. And you say that it was one of the stipula-

tions of this continuance that there be no further
liability on the bond?

A. Oh, yes; that was clearly understood.

Q. And that arrangement was some time— [92]

A. (Interposing.) The latter part of February,
1921.

Cross-examination.

(By Mr. COBB.)

Q. Did you make that stipulation in writing
with them? A. No.

Q. It wasn't made in writing? A. No.
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Q. And filed in court? A. No.

Q'. Where was my telegram to you dated from?

Wasn't it from Austin, Texas?

A. I could not now— It was dated from Okla-

homa, yes, sir; I'm sure of that Mr. Cobb, but I

could not remember what city.

Q. Do you remember in that telegram what was
delaying me; that the reason why I was delayed was

an automobile accident in which Mrs. Cobb

—

A. (Interrupting.) No; I don't think you stated

the reason. I think you stated at the time that

you expected to be here—that you would be delayed

for a short time.

Mr. HELLENTHAL.—That's all. Your Honor,

if you force me to elect at this time, we elect to

take on the quantum meruit.

TESTIMONY OF FRANK OJA, FOR DEFEND-
ANTS.

FRANK OJA, called as a witness on behalf of

the defendants, having been first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? [98]

A. My name is Frank Oja.

Q. Do you know the plaintiff, Mr. Lepisto, de-

fendant in this case? A. I do.

Q. How long have you known Mr. Lepisto?

A. Oh, I have known him since 1912, 1913.
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Q. You also know Mr. John Tuppelal A. Yes.

Q. How long have you known Mr. Tuppela?
A. Since 1907.

Q. Did you have any occasion to see Mr. Tup-
pela in the fall of 1918? A. Yes.

Q. About what time ?

A. September, 1918, in the early part of Septem-
ber. It was around the tenth.

Q'. What was the condition of John Tuppela at

that time ?

A. He was in a poor condition. He just ar-

rived back from Morningside, and has been in my
home before I seen him

—

Mr. COBB.— (Interrupting.) I think I shall ob-
ject to that as irrelevant and immaterial—nothing
to do with any issue in the case now as to what
condition he was in. That doesn't prove anything
about the value of the services.

The COURT.—I think it is simply preliminary.
Mr. HELLENTHAL.—I think I am entitled to

show the circumstances under which the services
were performed.

Mr. COBB—Wouldn't throw any light upon their
value.

Q. Gro ahead and explain to the jury exactly
what the condition of Mr. Tuppela was in at that
time and what he was looking for. [94]

A. Tuppela was without funds. He had—with-
out money. We all know, we all know he just
come back from Morningside and his friends give
him money to come up here and he just barely had
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enough to come up here; and he knowed me for

years back, and he thought I can do something for

him. That is the reason he come up to see me, and

he was up to my house before he seen me. He was

up there and seen my family. My wife told him

my husband would come home in a few days, which

I did two or three times a week. I was working up

at Perseverance at the time, and when I come

home, went down town, I met Tuppela at the steps

going down. He was coming up to the house then,

and I told him I am going on a short visit for busi-

ness and I will be right back, and he did went right

up to the house, and I give him ten dollars that

time and went and got a room from Mrs. Korhonen.

There was a lady there running Mrs. Korhonen 's

place at that time and he got a room over there and

he eat at the restaurant there while the money

lasts. When the money was all gone, he come back

again and eat in my place several different times.

Q. Was he looking to employ somebody?

A. He was.

Q. Explain that fully to the jury*?

A. He was trying it himself. He see several dif-

ferent parties.

Q. Who was he trying to get? What was he try-

ing—who was he trying to employ?

A. He told me he went to Rustgard and he said

he wouldn't have nothing to do with it. [95]

Q. What? With what?

A. With the case. He showed his papers and

trying to explain his case, and Rustgard turned
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him down. He said lie wouldn't have nothing to

do with it. I guess the reason why, he couldn't

explain himself right and he didn't have any— He

was all alone.

Q. At that time, what was the condition of Tup-

pela's mind?

A. Was he a strong-minded man or was he a

weak-minded man, or was he— Explain that to the

jury.

Mr. COBB.—I shall object to that. It is wholly

irrelevant and immaterial under the issues in the

case. If this man Lepisto rendered any service let

him prove what it is, what it is worth reasonably.

As to whether Tuppela was weak-minded or other-

wise, it has nothing to do with any issue in the

ease at all.

Mr. HELLENTHAL.—It has a good deal to do

with it.

The COURT.—^It may have in getting the in-

formation from Tuppela. It might have something

to do with it in that way. I think you may state

the condition.

Mr. COBB.—Reserve an exception.

A. He was in fairly good condition. He was able

to take care of himself and talk very plainly, es-

pecially in the Finn language. I could under-

stand him plain enough and his idea was clear

so far as I understood.

Q. Now, what was Mr. Tuppela 's grievance at

that time? He wanted to get somebody, employ

somebody, did he not?
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A. He wanted to get somebody to take his case

up, because he had an idea—he understood—I ex-

plained to him—he didn't know the thing—I ex-

plained to him that his claim was sold while, when

he was there in Morningside, and [96] then he

understood the price was only a thousand dollars,

so far as I can, as near as I can find out. Mr.

Mills was appointed as administrator for him and

he sold his claims and I explained to him.

Q. Do you know how Henry Lepisto and Mr. Tup-

pela happened to meet and Henry happened to per-

form services for Mr. Lepisto'?

A. Yes; I do.

Ql Explain that to the jury.

A. Several different times when Tuppela came

to me the early part of that fall, Henry wasn't in

town at the time—he was out fishing—and he ask

me to take his case and come over and act as in-

terpreter and get it before the lawyer, because

he was unable to do nothing himself, and I told

him I'm working up at Perseverance mine at the

present time, and the times now when a man got

family to take care of it, it takes thirty days in

the month to make the two ends meet, and just

for that reason I couldn't do it, but I told him

there 's a man here can talk Finn language and talk

English and he's a far better man than I am for

that purpose, and I told him he ought to be in any

time, and if he can make the things go till he

comes in, I'll introduce him to you and you can make

agreement with him, and if it is satisfactory with

i
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him, why all right, and if it aint, why it is np to

you, and before the Henry came he inquired if the

Henry has came. It was Christmas even when I

came home and he asked me if that man has showed

up yet. I says he is in town, yes, but I haven't

seen him; I just came in from the mine; and also

the Christmas Day he inquired if I see the Henry,

but Henry was rooming [97] in the next house,

and I didn't have time to go up and see him, and

T didn't know whether he was home or not. Well,

it was between New Year's and the Christmas

when my wife introduced Henry Lepisto to Tuppela,

and they agreed to go and see a lawyer. He told

me when I came home on the New Year's Day that

he had already seen Henry and made agreement

—

Mr. COBB.— (Interrupting.) We object to that.

Mr. HELLENTHAL.—I want him to go into the

substance of the agreement. I don't know, your

Honor, but that I can on the ground that it would

be some evidence of the quantum meruit.

Mr. COBB.—No.
The COURT.—I think not.

Mr. HELLENTHAL.—I have a few cases on

that, showing that an agreement that is set aside

for some reason or other is some evidence that may
go to the jury as to the value of the services.

The COURT,—I'll have to see your cases. You
say you have some cases'?

Mr. HELLENTHAL.—I think so. I am not so

desirous whether this witness testifies on that or

not.
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The COURT.—Very well.

Mr. HELLENTHAL.—And I would rather let

this witness go on that point and call somebody else

later on.

The CO'URT.—You can get your authorities in

the meantime.

Q. Now, you know, then, from a conversation,

that Mr. Lepisto and Mr. Tuppela met between

Christmas and New Year's? A. Yes, sir. [98]

Q. And you know, then, you have explained

under what conditions Henry Lepisto performed

services, or at least that he performed some ser-

vices for Mr. Tuppela?

A. He did.

Q. Did you ever have a talk with Mr. Tuppela

in regard to the services performed by Mr. Lepisto

for him? A. Yes.

Q. What did Mr. Tuppela tell you in regard to

that?

Mr. COBB.—When and where?

Q. Tell me when, about, and where.

A. Well, the first time was New Year's night,

when the both come, the Henry, and they two, and

had dinner in my place. That was the first time

when Tuppela explained and said this is the man
that you been talking about, and I said that's the

man, and he told me that he agreed with him if

I will ever get anything from

—

Mr. COBB.— (Interrupting.) We object to that

as not responsive to the question.

Mr. HELLENTHAL.—Don't answer that.
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The COURT.—Don't tell anything about any

agreement, but tell about any services, if Tuppela

told you what Lepisto did for him.

A. In the first place, Henry Lepisto ask me if I

would take Tuppela as the temporary—let him eat

in my place till he get a place for him.

Q. And what did you say to that?

A. I says all right, which I did.

Q. Who was to pay you for that?

A. Well, Henry said if Tuppela don't pay he will

pay, so I [99] wouldn't lose, which I couldn't

afford to do.

Q. That happened Christmas Day?

A. No; that happened New Year's night.

Q. Happened New Year's night?

A. Yes; 1919.

Q. That's even before Tuppela and Henry had

met? A. Yes.

Q. So you told Henry what Lepisto, what Tup-

pela wanted of him? A. Yes.

Q. Before they met. Now, did Tuppela ever tell

you as to how he and Henry were getting along with

his work?

A. He did; he said he was well satisfied; think it

was all right.

Q. Did Tuppela ever tell you what Henry did

for him?

A. Henry got him a place in the next house from

mine. He got him a place for boarding-house where

they were keeping a boarding-house at the time.

He was eating there, three meals a day.
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Q. What else did Tuppela tell you that Henry

did for him?

A. Where he was rooming, the lady was going to

put him out

—

Mr. COBB.— (Interrupting.) What did Tuppela

tell you and when? A. When?
Mr. COBB.—Yes.
A. He told me shortly after New Year's the

lady that was keeping that rooming-house where

Tuppela was rooming, was going to put him or

didn't give him no coal to heat up his room. Henry

went over and settled and explained to her so he

will get back, and she let him have the coal and

let him stay there. [100]

Q. Tuppela told you that? A. Yes.

Q. Did Tuppela ever tell you about Henry going

and getting a lawyer for him? A. Yes.

Q'. What did Tuppela say in that regard, and

where did he say it?

The COURT.—What time did he tell you this?

A. It was in January; I think it was the 15th

of January when 1 been down, they already had

been to see the attorney then, or lawyer.

Q. What Mr.— What did Mr. Tuppela tell you

then?

A. He said, I think he is going to be all right.

Q'. Did you have any further talk after that

with Tuppela in regard to what Henry was doing

for him?

A. Last time, I think it was the tenth of May,

he said Henry, he was going to send Henry to do



Henry Lepisto et al. 117

(Testimony of Frank Oja.)

assessment work. He was very much worried about

the assessment work and he was going to send

Henry over and do the assessment work on his

claims and he said just simply because Henry is

in with him and he is entitled to it, he was going to

send him to do the assessment work. I told him

I don't think it is necessary because it was excused

those years.

Q. Did he at any time tell you that he was

pleased with the work that Henry was doing for

him?

Mr. COBB.—I object to that as leading. Let him

state what was said.

Q. Did Mr. Tuppela ever say anything to you

in regard to [101] whether or not he was pleased

or displeased with the work that Henry was doing

for him? A. He seems to be very pleased

—

The COURT,— (Interrupting.) Well, did he say

anything ?

Mr. COBB.—What did he say?

A. What did he say ? He said he was doing well

and he had helped him and he thinks he going to

come out all right. He couldn't say how he going

to come out.

Q. But from his conversation you knew he was
well pleased with his work ?

Mr. COBB.—I object to that.

The COURT.—Yes; objection sustained.

Q. What was the last talk you had with Tup-
pela?
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The COURT.—About what?

Q. About, just shortly preceding, in June or

July, along that time, in 1919, did you have a talk

with Mr. Tuppela at that time?

A. I don't remember whether I had anything to

do with him in July.

Q. Do you remember the time when Tuppela

went to the claims?

A. I remember, but I didn't see him when they

left.

Q'. Did you see him shortly after his return?

A. I seen him when he returned.

Q. Where? A. From Chichagoff.

Q'. Where was he at that time?

A. Right in my house.

Q. Was there anything said, then?

A. He said he was over there. [102]

Q. Was there anything said about Henry doing

work for him at that time?

A. He told me that Henry was with him.

Q. Did he say anything then in regard to whether

or not he was satisfied or dissatisfied with the way
Henry was working for him?

A. No; he didn't never say he wasn't satisfactory,

or never that I remember.

Q. And you were the one that recommended

Henry to him? A. Yes, sir.

Q. How did you come to recommend Henry

Lepisto? A. How did I come to?

Q. Yes. A. Didn't I tell that already?
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Q'. I don't know. How did yon come to recom-

mend him?

A. How did I recommend Henry? Well, I never

did recommend Henry. They made agreement

—

My wife introduced the Henry to Tuppela and they

made agreement themselves.

Q. But before that, did you tell Tuppela

—

A. (Interrupting.) Yes; well, that was in the

early part of the fall when I already told Tuppela

there is a man here that would take up his case.

Q. How did you happen to do that at that time?

Mr. COBB.—I think that is immaterial as to

how he come to do it.

The COURT.—Yes.

Cross-examination.

(By Mr. COBB.)

Q. Did Henry Lepisto ever pay you for any of

John's board? John Tuppela 's board? [103]

A. No.

Q. He told you that he would make arrangements

with the lawyers and that it would be taken care

of, is that it?

A. He told me that if Tuppela don't pay it he

will pay it, but Tuppela paid it himself.

Q. He didn't give you any writing to that effect?

A. No.

Mr. COBB.—I move the Court to exclude the testi-

mony that Henry Lepisto told him that if John

Tuppela didn't pay it he would on the ground that

the promise was void.
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The COURT.—It's an original promise, isn't it?

Mr. COBB.—How is thaf?

The COURT.—It's not void. If I go to a man
and tell him to go to the storekeeper and tell him

to give him credit, it's an original promise, isn't it?

Mr. COBB.—No, sir. If he goes there and says,

''You board this man and I'll pay," that's an

original promise. That isn't a promise to answer

for the default or debt of another; but if he says,

''You credit this man and if he doesn't pay you,

I will," that's a promise to answer for the debt or

default of another and comes within the statute

of frauds.

Mr. HELLENTHAL.—The statute only provides

that no action shall be brought. It only says that.

And it is a good moral consideration for this pur-

pose.

Mr. COBB.—Moral consideration for $25,000 to

make a void promise? It strikes me as so ridicu-

lous that it would, that it ought to be excluded

on the ground that the promise alleged is void.

[104]

The COURT.—Objection overruled.

Mr. COBB.—We'll except.

Q. You say, Henry never did pay it? A. No.

Q. John paid it? A. John paid it.

Q. Now, what did you recommend Henry for?

What could he do for John Tuppela?

A. Help Tuppela.

Q'. How? A. To help Tuppela.

Q. What kind of help?
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A. Act as interpreter and take it up to the at-

torney.

Q. Act as interpreter to an attorney? A. Yes.

Q. That was all. Is that all?

A. Well, helping him in any way he needs.

Q. What other way did he need?

A. He need the help because he couldn't make

anybody understand his case.

Q. Well, that is what I am asking you about. It

was only to act as interpreter, then, wasn't it?

A. Well, so far as I understand.

Q. Yes. Now, then, Mr. Oja, what is Henry

Lepisto 's business? What does he do?

A. Working man.

Q. Working man in the mine?

A. Most of the time in mines.

Q. And he is not a lawyer? A. No. [105]

Q. Has no professional training of any kind?

A. Well, he's a pretty well posted man; pretty

well read man.

Q. He's not a professional man of any kind?

A. No; no.

Q. And what you recommended him for is be-

cause he could interpret Finnish into

—

A. (Interposing.) To English.

Q. To Judge Winn or any other lawyer he went

to? A. I didn't recommend any lawyer.

Q. How is that?

A. Henry picked out his own lawyer.

Q. But that is what you recommended him for?

A. Yes.
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Q. As a person who could speak the Finnish lan-

guage and interpret it into English? A. Yes.

Q. Now, you said something about Tuppela ar-

ranging to go down there and get some coal for

him, I mean Lepisto. Did Lepisto pay for that?

A. I couldn't say.

Q. You couldn't say? A. No.

Q. You just heard John say he fixed it up about

some coal down there? A. Yes.

Q. So that he could get some coal to keep warm.

That's all.

Whereupon the court took a recess to 2 P. M.

Court met at 2 P. M., pursuant to recess. [106]

TESTIMONY OF HENRY LEPISTO, FOR DE-
FENDANTS.

HENRY LEPISTO, one of the defendants herein,

called as a" witness on their behalf, having been

first duly sworn, testified as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? A. Henry Lepisto.

Q. You are one of the defendants in this case?

A. Yes, sir.

Q. Do you know Mr. Tuppela? A. Yes, sir.

Q. Do you know Mr. Oja? A. Yes, sir.

Q. When did you first meet Mr. Tuppela?

A. First time I met him was about, I think,

the 28th of December, 1918.

Q. Where did you meet him?
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A. Mr. Oja's house in Juneau.

Q. Now, what took place between you and Mr.

Tuppela in regard to your being employed by Mr.

Tuppela*? Now, if you entered into any agree-

ment, don't give the contents of the agreement.

You can say that you made an agreement, but don't

go any further, Mr. Lepisto, for the reason that it

has been ruled out for the present time.

A. Well, at that time I met Mr. Tuppela in Oja's

house, they began questioning me about me trying

to help Tuppela concerning his lawsuit he intended

to have with the Chichagoff Mining Company about

some property, and I came to their house, and Mr.

Oja called me and asked me if I could come to

their house to meet Mr. Tuppela, about those cases,

about [107] the case. She had previously spoken

to me about it^ some time before I met Mr. Tuppela

and when I came there

—

Q. (Interrupting.) What was the condition of

Mr. Tuppela at that time?

A. Mr. Tuppela, as well as Oja and Mrs. Oja, told

me that Tuppela was in desperate circumstances

at that time. He was absolutely broke and didn't

have any regular place to eat, but the only place

where he could get anything to eat was her place.

Tuppela himself told that he had gone as long as

three days without having a meal and finally went

to some of his friends and had something to eat;

and also Tuppela spoke to me about his room; that

he had some difficulty with his landlady; that they

stopped giving him coal so that he could warm up
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his room; and they told me that something ought

to be done for Tuppela pretty quick, otherwise

Tuppela would become a public charge, notify the

authorities to take care of him. But Tuppela told

me about his trouble here at Chichagoff and he was

very keen about doing something to recover what

he thought was coming to him.

Q. Did he tell you anything about what he had

already tried to do in that regard?

A. Yes; he spoke to me about—told me about

—

that he had some lawyers down in the States, in

Astoria, Oregon, and they had made some inquiries,

but finally they told him that they couldn't do

anything with a rich company like the Chichagoff

Mining Company, and had to give it up, and that

is why, that is what Tuppela told me they had

said, and shortly after Tuppela left Astoria and

went to Seattle until he could get some money from

some one of his old friends and came up here to

Juneau with a view to trying to get somebody in-

terested [108] up here, closer to his property,

and he told me that he had been to the city mar-

shal, U. S. marshal and also Judge Jennings and

Governor about his case, and he said that Judge

Jennings had advised him to get some lawyer to

present his case and see what he could do, and

he said that he seen Mr. Rustgard and some other

lawyers, but he didn't remember the names of

the other lawyer, didn't know who it was, but he

said he showed Mr. Rustgard his papers and tried
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to talk to him, and that Mr. Rustgard told him he

couldn't do anything about it.

Q. Do you know whether or not Mr. Rustgard

was Attorney General or in private practice.

A. No, he was in private practice at that time,

and Tuppela told me that he has been here in Ju-

neau now about four, over three months at least,

pretty close to four months, and that he hasn't been

able to do anything for himself. He couldn't take

care of himself and couldn't do anything about his

lawsuit he intended to have that he had in mind in

coming up here; so he told me if I would be able

to help him towards that end, that lawsuit

—

Q. (Interrupting.) Did you agree to help him?

A. Yes ; I agreed to help him. We had a certain

agreement

—

Q. (Interrupting.) Now, what did you do in

pursuance of that agreement, Mr. Lepisto? Did

you do anything at that time?

A. Yes, sir. When Tuppela told me about the

circumstances he was in, and I knew that the most

important thing at that time for Tuppela was to get

a little time to enable him to live and stay in Ju-

neau until the other matters could be arranged ; so I

told Mrs. Oja then that if she would give [109]

Tuppela meals before, I could make some other ar-

rangements, and I also went to that house to his

room where he was rooming and told his landlady

that I was going to help him, try to help Tuppela,

and if she would let Tuppela live in this house, in

Ms room, continue to live in his room and make him
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comfortable, I would see that she would get paid

what Tuppela owed to her.

Q. What else did you do about this time?

A. And I also went to see Mrs. Sorri. She used

to—she was running a bathhouse, and I talked to

her about my agreement with Tuppela, and I told

her to let Tuppela come and have a bath, and if she

would take care of Tuppela 's washing, keep his

clothes clean, and I also told her that Tuppela was

in a very poor fix for clothes, if she could find some

clothes, have some clothes her own husband couldn't

use any more, or wouldn't be any valuable, so she

could give it to Tuppela; and I also told her that if

anything she give to Tuppela to go and put it in my
bill ; that he was going to have a bath and his wash-

ing at the same place, and I told her to have that

included in my bill ; that I would take care of it a^

the same tiine that I would pay my own bills.

Q. Did you take care of those things'?

A. Yes, sir.

Q. Now, what else did you do about the first of

January or along about that time?

A. What's that?

Q. WTiat else did you do along about the first of

January, 1919?

A. Well, shortly after the first of January, 1919,

they started to call Tuppela to see somebody about

his other matter, about his case, suit against the

Chichagoff Mining Company. [110]

Q. How often did you see Tuppela along the first
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part of January, Mr. Lepisto ? How much time did

you spend with him*?

A. Well, I was almost continually with him.

Spent most all the time together discussing about

this his affairs, and I was trying to get some infor-

mation and see what, if there was anything, such

an information I could explain to a lawyer when we

finally went to see him, or going to see him.

Q. Well, did Tuppela give you any assistance in

getting that information?

A. Yes, Tuppela told about his property, all he

knew himself. He told me about it and also we went

to get those papers. He had some papers, and in

general we discussed this matter, his affairs, so I

could speak and tell some lawyer we intended to

see intelligently about it so he would be able to know
what we were trying to do at that time. Tuppela

said that whenever he tried to explain his affairs,

everybody didn't understand him; that they thought

he was raving because he was speaking about big

sums of money and much property he has and talk

about thousands and hundreds of thousands dollars

and they didn't pay any attention to him at all.

They thought there was nothing to it.

Q. Now, what was the condition of Tuppela 's

mind at this time, as you learned it from your ob-

servations.

Mr. COBB.—I think that is irrelevant and im-

material.

Mr. HELLENTHAL.—It might make a good

deal of difference in studying this case.
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The COURT.—Yes; objection overruled.

A. Well^ the impression I got from Tuppela at

the time—I knew that he had been in the asylum,

Morningside asylum, insane, in a sanitarium for

insane, but I also knew he was let out [HI] as

cured; so I wouldn't say that he was insane at that

time but at the same time he made an impression

that he was some very low intelligence, man very

mentally undeveloped.

Q. Would he be always alike or would there be a

difference one time from another?

A. No ; I think that even at his best he never was

a very strong man, very strong mind. He was

—

I got the impression that he couldn't very well take

care of his own affairs, especially some affairs

where you have to think farther ahead about the

effect of what he was doing.

Q. Now, what did you do after that in the way

of procuring a lawyer for him? What was the first

move that you made in that regard ?

A. Well, the first I was thinking about who I

would see first. He was intending to see his, see

every lawyer in town to see if he could get some-

body, but I happened to have, at that time, some

other matters with Judge Winn, concerning a

friend of mine who had died, and concerning his

estate. So the first thing I thought about, the first

man I thought about was Judge Winn, and I in-

tended to speak to him, and I also spoke to Mr.

George Oswell, who was at that time superintendent

of the Ebner mine and he knew me well ; so I told
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him that I was going up to see Judge Winn about

this Tuppela's case, and Judge Winn, if he wanted to

know something about my standing that I could re-

fer him to Mr. Oswell, and he said all right; that,

so far as he was concerned, he would go and see

Judge Winn about it and speak to Judge Winn
himself. [112]

Q. Do you know whether Mr. Oswell spoke to

Judge Winn?
A. Yes; I think he did. At least, when we first

saw Mr. Winn, he said that Mr. Oswell spoke some-

thing about it.

Q. Now, how long was it after you first met

Tuppela that you went to Judge Winn ?

A. I think—I don't remember the exact date

when I first went to Judge Winn. About a week,

I guess.

Q. How long? A. Might be a little over.

Q. Might be a little over a week? A. Yes.

Q. During that time what had you been doing

for Mr. Tuppela and how much time had you put

in?

A. Well, all that time I was with Tuppela. We
were talking about this case.

Q. You put in all that time? A. Yes, sir.

Q. How many hours a day?

A. I can't just count the hours, but from morn-

ing till late at night. I didn't have nothing to do.

I was rooming and Tuppela stayed there with me all

the time. We used to go and eat together and be
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practically, we were together from morning till

night.

Q. You were together practically all the time?

A. Yes.

Q. Now, what did you do with Judge Winn?

State it fully so that the jury can understand ex-

actly what you did for Mr. Tuppela.

A. Well, when we went to Judge Winn, I told

him about Tuppela [113] and what Tuppela said

about the Chichagoff Mining Company and I also

explained that Tuppela didn't have any money and

he was not able to take care of himself, and I also

explained to him what Tuppela told about his

chances of recovering from the Chichagoff Mining

Company his property as far as I could and as far

as I could find out from Tuppela at that time, and

Judge Winn told me, told us at that time that the

matter really ought to be looked into, and he said

that if I would help him with Tuppela without

claiming anything, anything from him, that I

wouldn't make any claim against him for whatever

I did—

Q. (Interrupting.) Did you at that time explain

to Judge Winn what your arrangements were with

Tuppela? Now, don't say what those arrangements f
were. You can answer that yes or not. Did you at

that time explain to Judge Winn what arrange-

ments you had with Tuppela ?

A. Yes; and Judge Winn said that if I would

agree

—

Mr. COBB.— (Interrupting.) We object to what

Judge Winn said; that's hearsay. _

J
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Q. What did you do on behalf of Tuppela with

Judge Winn? What arrangements did you make?

What was the result of it? You can't give—you

can state what was the result of your dealings with

Judge Winn.

Mr. COBB.—I object to what was the result of

his dealings with Judge Winn. It is not only call-

ing for a conclusion, but it is immaterial and irrele-

vant. This suit is upon a quantum meruit. Let

him state what he did.

The COURT.—Yes; he can state whether or not

his conversations with Judge Winn produced any

result. [114]

Q. Now, you entered into some arrangements with

Judge Winn, outlined a policy in regard to Tup-

pela? Answer that yes or no. Don't say what the

policy was. A. Yes.

Q. Now, what did you do pursuant to that policy

that you entered into with Judge Winn, Mr. Le-

pisto. What next did you do for Tuppela?

A. Well, I took Tuppela to the boarding-house

where I was living and asked the people to give

Tuppela his meals, and I told them that I would see

that they would get paid for it; that I had made
some arrangements with Tuppela and that they

would be sure to get paid for it, and I also went to

see his landlady at his rooming-house and told her

the same thing; that she don't need to be afraid that

she would lose anything by keeping the Tuppela.

Q. What next did you do for Mr. Tuppela?

A. Well, Judge Winn wanted some positive in-
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formation. He wanted to know certain things and

lie told me to go over with Tuppela

Mr. COBB.— (Interrupting.) We object to what

Judge Winn told him.

The COUET.—Well, he may answer; simply

preliminary what he told him.

A. And I—and we went with Tuppela and talked

the thing over, talked things over and furnished

that information to Judge Winn that he wanted to

know so that he could start his investigations about

Tuppela 's case.

Q. How long after that time did you continue to

work for Tuppela? [115]

A. Till about the latter part of February.

Q. The latter part of February. During that

time, how much time did you put in in your work

for Tuppela?

A. Practically all my time. We spent a lot of

time with Tuppela himself, and visited Judge Winn
in his office every time he wanted him, sent word

that he would like to see him.

Q. How many times did you visit Judge Winn's

office during January and February of that year,

1919?

A. I don't remember the exact number of times,

but I think it was at least twenty times, or so forth.

Q. And what would you do at those different

visits with Judge Winn, with Tuppela ?

A. Well, we had a discussion of different things

about this Tuppela 's intended case with the Chicha-
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goff Mining Company, and we furnished Judge

Winn any information he wanted to know.

Q. Now, what, if anything, took place along about

the last of February of that year?

A. The last of February Judge Winn told us

that he had something on his mind concerning this

Tuppela's case, but he didn't know how long it

would take before he could do anything definitely.

He said it might take a month or a couple of

months, and so forth—^he didn't know exactly—and

in the meantime we were discussing about Tuppela

and Tuppela's living expenses—Judge Winn, my-

self and Tuppela himself. He thought there would

be no use to try to run his expenses too much be-

cause he thought that we would have a hard case

to fight and a long case to fight; that it might take

a large sum of money; so he thought it would be

a good idea [116] not to try to run the expenses

more than he absolutely had to, and Judge Winn
suggested that it would be a good idea for Tuppela

to go to Sitka in the Pioneers' Home; that he

would be willing to arrange with the Governor

about Tuppela's staying there. Judge Winn said

that the Home was made just for that purpose, to

have all men who were in unfortunate circum-

stances like Tuppela was at that time, that that is

the place to go and that it would be a good idea

for Tuppela to go there until something definite

could be done about the case. This was agreeable

to Tuppela and these fellows and myself, and ar-
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rangements were made for Tuppela going over

there.

Q. Were those arrangements agreeable to Tup-

pela? A. Yes, sir.

A. Yes, sir.

Q. How long did Tuppela stay in the Pioneers'

Home?
A. Well, I think he came back in the first part

of March. He left there in April—I don't remem-

ber exactly ; might have been five or six weeks.

Q. That he was gone to Sitka? A. Yes.

Q. During that time did you do anything for

Tuppela ?

A. Well, the only thing, Mr. Winn said that

while Tuppela was away I should drop in once in a

while to his office, if anything would show up that

we could discuss that it would be best to do it.

Q. How many times did you discuss matters

with Winn in his office during the time that Tup-

pela was in Sitka?

A. Well, I usually was to go there once a week

without any calling, and sometimes, when anything

especially important, [117] Judge Winn said

that he would send word to me.

Q. Did he ever send word for you during that

time?

A. He did; some time in the last part of March

or the first part of April, I don't remember the

exact day.

Q. Did you go and see Judge Winn during that

time? A. Yes, sir.
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Q. Did you do anything for Tuppela at that time

in connection with Judge Winn?
A. Yes, sir. At that time when I went to Judge

Winn's office, law office, Mr. Cobb was there.

Q. Was that the first time that you met Mr. Cobb

in connection with this matter?

A. Yes, sir. Judge Winn introduced me to Mr.

Cobb, and he said that Mr. Cobb was going in with

him in the Tuppela 's case, and he also said that the

reason the matter he referred to when he sent Tup-

pela to Sitka has justified taking Mr. Cobb into the

case; that he seen Mr. Cobb about some things and

thought it would be a good idea to have Mr. Cobb

in the case, and now he and Mr. Cobb had found out

that they could do something definite in Tuppela 's

case, that it would be time to send for Tuppela to

come back to Juneau and he said he was going to

send for Tuppela.

Q. Did you meet Mr. Winn and Mr. Cobb after

that during Tuppela 's absence?

A. I don't remember exactly if it was at that

time—if it was

—

Q. Did they get ready to send for Tuppela at

the first meeting ?

A. I don't remember exactly if it was at that first

meeting I met him or shortly afterwards.

Q. What was done? [118]

A. Judge Winn and Mr. Cobb asked me to write

a letter to Tuppela in the Finnish language, because

that is the only language he could read, about him



136 E. L, Cobb vs.

(Testimony of Henry Lepisto.)

coming back, and Mr. Cobb also wrote a letter to

the captain of the "Estebeth," Mr. Davis.

Q. Did they ask you to write?

A. Yes, sir; and also Mr. Cobb put the fare

money in that letter to pay for Tuppela's fare into

Juneau, and he told me to take that letter to Mr.

Davis and gave it to him personally; that if I didn't

see Mr. Davis to bring the letter back to him to his

office.

Q. What did you do in connection with that ?

A. Well, I took— I went to the steamboat office,

to Dave Housel's place, but I couldn't find Mr.

Davis, so consequently, I took the letter back to Mr.

Cobb.

Q. Did Mr. Cobb ask you to do anything else at

that time *? A. No, sir.

Q. What next did you do for Mr. Tuppela in con-

nection with your arrangements'?

A. Well, one time we were discussing, Mr. Winn
and Mr. Cobb, about how we could provide for Tup-

pela after he came, and Mr. Cobb suggested that

Tuppela could live in some little house he owned

pretty close to his own residence. He said nobody

was living there. It was an empty house. He could

fix that house so that Tuppela could live in that little

house and as he didn't have anything to do and he

was just batching there, he could cook his own meals

and in that way could save the expense, his living

expenses, and they all thought that that was a good

idea and Mr. Winn said that he had some extra bed

he is not using at the time—bedding [119] and mat-
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tress, so he could, would take that bed over there

in the house for Tuppela, and I had some bed cloth-

ing, sheets and pillows and some blankets I told

him that I could let Tuppela use those so that he

wouldn't need to buy anything, and Mr. Cobb said

there was not many cooking utensils; I guess we

would have to buy a few things, and he would give

me some money to go over to Young's store and buy

something that I thought Tuppela actually needed

to live in that house, and I also went around to some

of my friends who had some chairs and tables and

furniture, like that, that they didn't specially need,

and I explained that I was trying to fix Tuppela

up in housekeeping and that it would cost too much

if he had to buy everything, and if they have any-

thing that is old, that they don't miss them, so if

I could take them, and I got a few

—

The COURT.— (Interrupting.) Can't you speak

a little louder so that the jury can hear"?!

A. I got some of those things and I took them up

to the house, and I also went to the house and cleaned

it up.

Q. How did you happen first to go to that house %

A. Well, Mr. Cobb took me over there.

Q. What did you do in the house % Explain fully.

A. The first thing I did was I cleaned the house;

cleaned the floor, walls and windows. Nobody had

been living in that house for some time and I just

did some cleaning so that it would be in condition

for Tuppela to come into it.

Q. How long did that take you, that work that vou
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did around the house ? How long were you engaged

around the house there*?

A. It didn't take very long. I don't know if I

was there one [120] night or a couple of nights.

I used to go there at nights only.

Q. In the evenings'? A. In the evenings.

Q. How did you happen to go there? Did you

go to Cobb every time?

A. No, Mr. Cobb gave me the key.

Q. What else, if anything, did you do before Tup-

pela came back in connection with that house?

A. Well, I took over there some of that furnishing

for him and had it in readiness so that when he

came he would have a place to go.

Q. When next did you see Mr. Tuppela ?

A. The next time, I don't remember the date.

That was shortly after he came back from Sitka .

Q. Where did you see him the first time after he

came back from Sitka ?

A. I think I saw him on the street, when I first

—

I didn't— I wasn't on the boat when he came back,

but I think I saw him the same day, and I was look-

ing for him and as soon as I met him I took him

over to Judge Winn's office.

Q. What, if anything, did you do for Mr. Tup-

pela at Judge Winn's office at that time?

A. Well, he introduced Tuppela to Mr. Cobb.

That was the first time they met, and he told him.

Judge Winn told him about his arrangement with

Mr. Cobb, that Mr. Cobb was coming into the case.

Q. Did they at that time discuss the contract, and
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did you do anything in the way of interpreting the

contract between Winn [121] and Cohb and

Tuppela at that time?

A. I don't remember if that contract came up

that time or not or some other time.

Q. What is your best recollection? Did it come

up at that time or did it come up shortly after that

time?

A. Well, I couldn't really—can't remember.

Q. What, if anything, did you do for Mr. Tuppela

in connection with the contract that he made with

Mr. Winn and Cobb ?

A. Well, when Tuppela and myself were going

to Judge Winn's office, just to sign this contract,

he said Cobb and Winn had this contract already

made and they wanted me to read that contract and

then explain it to Tuppela so that Tuppela would

understand or know what it meant, and I did explain

it to him and afterwards Tuppela signed the contract

and I was one of the witnesses.

Q. Thereafter where did Tuppela live?

A. Tuppela lived in Mr. Cobb's house.

Q. How long did he continue to live there?

A. Oh; he lived there a long time. I don't know
exactly when he moved away, but that was a long

time after the case was tried.

Q. When was the case tried?

A. November, either November or December, 1919.

Q. Between the time that Tuppela moved into the

house there and the trial of the case, how many times
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did you visit, how often did you go there with Mr.

Tuppela to help him at his place?

A. Well, I used to go there almost every night.

I can't say if I did go every night, but I went there

very often. I had no particular place to go any-

way, so I used to go to Tuppela 's [122] house and

used to play some cards there and had some coffee,

and so forth.

Q. Shortly after Tuppela 's return, what, if any-

thing, did you do for Tuppela? Did Mr. Tuppela

explain to you his condition, his mental condition?

A. Yes ; he talked to me quite a lot about, about his

trouble, when he was sent to the asylum and while

he was there.

Q. Did he tell you the reason for it?

Mr. COB'B.—I think that is irrelevant and im-

material.

Mr. HELLENTHAL.—It may be, your Honor,

but the next question— It is preliminary to the

next question.

The COURT.—Yes; well, on that ground the

objection will be overruled.

A. The reason why Tuppela thought he got—he

said that he got awful bad headache at that time

previously, when he was sent over there.

Mr. COBB.—He said what? I couldn't hear you.

A. Awful bad headache for a long time and he

thought that the cause of it was bad powder, or pow-

der smoke, that he was using.

Q. I didn't get that.
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The COURT.—Bad powder smoke that he was

using.

A. And he also said that he tried to cure that gas

and he say that he was drinking pretty hard—at

least the miners think that whiskey is good for gas

when he get gassed, and he said that he was drinking

quite a lot just before he was sent there, and he also

said that the doctor in the asylum had warned him

of drinks even when he left there, as he said that

whiskey is bad for him and under any consideration

not to take it, and Tuppela said that all his life he has

been [123] kind of heavy drinker, and he didn't say

exactly that was what made him insane, but he did

guess that liquor didn 't do him any good, but he said

from now on he w^ouldn't touch liquor any more,

and sometimes I had some reason to believe that

some of his friends they didn't think enough, they

wanted to tempt him, offer him drink, so when I

found that out I used to go around to people I

thought w^ould possibly, would offer a drink to Tup-

pela, and I told them not under any considerations to

give Tuppela a drink, because that might start him

drinking again and it would be a bad thing for him

now when he had this coming lawsuit with the

Chichagoff Mining Company; that Tuppela would

need all his mind he had, if he started to do any-

thing of that sort, and I believe that during that

time Tuppela didn't have, didn't take any drink

—

at least, he told me so that he wouldn't take any.

Q. Now, Mr. Lepisto, what, if anything, did you

do for Mr. Tuppela during the latter part of June
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of that year? Did you take any particular trips

up there at that time ?

A. Yes, sir. There was one Sunday night when

I went to see Tuppela and called at his house. Tup-

pela told me next morning they were going over

to the Chichagoff Island, to the mine, with Mr. Cobb

and some other people, and Mr. Stewart, and he also

told me that he would like to take me, to come along,

because he would feel kind of safer if I would come

along; that he would feel that he would get along

better if I was along with him ; so I told him that it

w^ould be all right with me ; that we better go and see

[124] Mr. Cobb and see if there was any chance

or room on board to go over and we went to Mr.

Cobb's house.

Q. Did Mr. Tuppela go with you?

A. Yes, sir. At least, I think he did. I am not

quite sure about that, whether Tuppela was with me
or not, but I think he was with me, because he went

out down town that same night and we told Mr.

Cobb about it.

Q. Well, did you go with Mr. Tuppela at that

time? Did you go with Mr. Tuppela pursuant to

his request? A. Yes.

Q. Where did you go at that time ?

A. You mean—

?

Q. Where did you go ? A. To Chichagoff-.

Q. How long were you gone from Juneau?

A. Might have been about ten days or two weeks,

something like that.

Q. During that time did you assist Mr. Tuppela?
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A. Yes; I was assisting Mr. Stewart, who was

employed by Tuppela and Mr. Cobb and Mr. Winn
to do some work in connection with the lawsuit, and

I was working with Mr. Stewart.

Q. What, if anything, took place on the boat,

either coming back or going, in which you rendered

particular assistance to Mr. Tuppela?

A. Well, in a personal way Tuppela was acting

kind of queer. He would get some funny notions

in his head and don't stop to think any more, but is

liable to do some rash act or something like that.

He don't stop to think any more about them and one

night, early in the morning, it happened that about

three or four o'clock in the morning, he happened

[125] to get it into his head to see Mr. Freeburn

—

Q. (Interrupting.) I have reference now to on

the boat, if anything happened on the boat. Do you

recall anything?

A. Yes; one night, when I went to sleep and he

was sleeping, Mr. Tay Bayers came to wake me up

and told me that Tuppela is kind of acting kind of

queer

—

Mr. CO'BlB.— (Interrupting.) I think I shall

object to that. It is wholly irrelevant and immate-

rial. There is nothing of that sort laid in the com-

plaint—what Tay Bayers told him or asked him to

do.

The COURT.—Well, I don't know whether this

is special services he claims or not.

Mr. COBB.—How's that?
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The COURT.—They may be special services he

claims. I can't tell. He may answer.

A. Tuppela was acting kind of queer and he and

Mr. Steward were afraid that something would

happen to him. He was walking back and forth on

the deck of the boat. He didn't turn around; he

just backed up with his back towards the railing,

and then he would sit down at the railing and then

start to get up again, and they were afraid that he

would fall overboard, and also they were afraid to

speak to him and tell him about it; he might get

excited; and so they came and woke me up and

thought I w^ould be able to manage Tuppela better

than anybody else. So I got up and I saw what he

was doing. He was pretty calm. There was no real

danger there. 'So I took the wheel and kept my eye

on Tuppela. I also had a life preserver and line

there, so if he happened to fall overboard, I could

stop the engine and throw the line to him or the life

preserver and if he couldn't catch that, I [126]

could jump over and catch him. I tied one end of

the line fast and that's the way I kept it luitil the

morning when other people got up and he was all

right afterwards. He just happened to have that

kind of spell at times.

Q. Now, what did you do while you were at

Chichagofe?

A. In a similar way one morning, we were sleep-

ing in the boat, and Tuppela was sleeping above me
and I was sleeping in the bed underneath, and I

woke up and Tuppela jumped down from his bed
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and started to put on his clothing, so I asked him

what he was going to do now, and he said he was

going to see Jim Freeburn, that he wants him to

pump the water out from that No. 1 shaft. In that

mine, they hadn't continued to work in No. 1 shaft,

and consequently that filled up with water, and

Tuppela thought that he done that on purpose ; that

they had been working on his ground and let that

shaft fill up so nobody would be able to go in there

;

so he was going to see Mr. Freeburn about that at

four o'clock in the morning. Well, I told him that

that was no time to see anybody; that he better go

back to bed; that if he wanted to see Mr. Freeburn

or anybody else, it would be all right to wait till

daytime, because it is a bad thing for a man to go

and wake anybody up at that time of the night,

and I talked to him a little while and finally he said

that it was not quite all right, and then later on

that day he told me that it was a good thing that

I didn't let him to call on Freeburn, that something

might happen.

The COURT.—What you mean to say is that you

prevented him from going to Mr. Freeburn at four

o'clock in the morning. That's it, isn't it? [127]

A. Yes, sir.

Q. Now, what did you do in connection with the

actual work while you were there on the island on

this property? A. What?
The COURT.—What did you do in actual work

while you were there on Chichagoff Island?

A. I helped Mr. tStewart.
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Q. How long did that last ? Did that last during

the whole time or part of the time?

A. Well, practically the whole time.

Q. Now, what did you do in the way of helping

Mr. Tuppela and looking after him while he was,

when he came back to Juneau, from that time on to

the trial? A. Well, I didn't do anything.

The COURT.—You were over that.

Mr. HELLENTHAL.—Partly, your Honor.

A. I didn't do anything especially. The only

thing Mr. Winn and Mr. Cobb thought that it would
be a good thing for Tuppela to keep him in good
humor; that it would be a good thing for somebody
to go and see him and speak to him, and so forth,

and keep him from being alone too much and think-

ing about something all the time ; that it would keep
his mind more clear. It would be a good thing

when the trial came on.

Q. How often did you see Tuppela?

A. Well, I saw him quite often.

Q. About how many times? How often did you
see him—daily?

A. Yes; almost daily. I won't say every day,

but

—

Q. (Interrupting.) About how many times a

week—how many times would you say, on the aver-

age? [128] A. About four or five.

Q. Four or five out of seven days you would be

with Mr. Tuppela? A. Yes.

Q. Now, at the time of the trial, did you do any-

thing for Mr. Tuppela?
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A. Just before the trial Winn called me up

to his office and told me that he wanted me to come

up and act as interpreter during the trial, and the

day the trial was on, we went together to Mr.

Cobb's office, and there Mr. Cobb suggested that it

would be a much better thing if they could use Tup-

pela, if Tuppela testified without having an inter-

preter at all, that it would make a better impres-

sion; that I should be around there in case they

would need me for anything for any purpose and I

did stay there until the case was tried.

Q. How many days did that take?

A. I don't remember the exact number of days,

but the whole time when the case was on.

Q. What did you do with Tuppela after the trial,

or what did you do for Tuppela?

A. After the trial I don't remember any special

thing.

Q. After the trial, you didn't do anything more?

A. No.

Q,. Now, figuring at your rate of wages that you

are generally given and figuring the time that you

put in for Tuppela, how much would that amount

to?

A. Well, if I had been employed during all that

time at ordinary wages, it might have come up to

somewheres about a thousand dollars, I guess.

Mr. COBB.—How's that? [129]

The COURT.—About a thousand dollars.

A. About a thousand dollars.
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Q. How much do you think that under the spe-

cial circumstances—this wasn't regular employment

that you were in? A. No, sir.

Q. (Continuing.) That you would he entitled

to under the circumstances, considering the kind of

work that you were doing, what was it worth ?

Mr. COBB.—We object to that as not competent

and merely calling for a conclusion of the witness.

The COURT.—I haven't heard the whole ques-

tion.

Q. What would your whole services he worth

fairly, considering the time that you put in and the

kind of services that you rendered to Mr. Tuppela,

Mr. Lepisto, do you know?

The COURT.—Answer do you know?

A. Yes, sir.

Q. What would those services be worth, consider-

ing—

Mr. COBB.— (Interrupting.) We object to that.

The witness hasn't shown himself qualified. He
merely states that he knows. Now, the other ques-

tion, considering what he had been earning, the

time that he put in, and so forth, that was perfectly

competent.

The COURT.—Perfectly competent.

Mr. COBB.—But he is asking him now consider-

ing the special circumstances. He doesn't know

what people get for that kind of work and what it

is worth on the market, and thmgs of that kind, and

until he can show that he is qualified to speak, the

question would be incompetent.
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Mr. HELLENTHAL.—Your Honor, I don't

think that the objection is very well taken, because

there's ordinary services and [130] extraordi-

nary services as distinguished from professional

services. If they were strictly professional ser-

vices, I think Mr. Cobb's objection would be well

taken, but these are personal services that every-

body is presumed to know about. It is not profes-

sional services nor ordinary services. It is that

kind of services that the ordinary man is presumed

to know about, and for that reason I think that the

question should be allowed to be answered.

The COURT.—I think the question is objection-

able.

Mr. COBB.—How is that?

The COURT.—I think I'll sustain the objection

without you show the jury exactly what the cir-

cumstances were, and how the services were per-

formed. It is rather indefinite what his services

were. He says he visited him, but he doesn't say

how long a time he visited them or what the purpose

of his visits were.

Mr. HELLENTHAL.—I have tried to show that

his visits—explain that his visits there were for

the purpose of seeing that he should be kept in good

shape for the trial for one thing; that his mind
should be kept straight. He's explained that.

He's explained definitely what the services were.

He's gone into details, minute details exactly what
the services were for. Now, I ask your Honor,

considering those services, those peculiar services,
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what the value of his services would be. I think,

your Honor, I 'In entitled to that.

Mr. COBB.—What is claimed in the complaint

here is services in connection with the case, acting

as interpreter, and explaining the case to Judge

Winn, and for his board, arranging for his board,

and so on. There's not a single [131] item of

extraordinary services alleged in the complaint.

Now, they have gone ahead—I have been patient

with them and I haven't objected—and have testi-

fied to a lot of stuff that was never in the case be-

fore. Now, they ask him to place a value on those

services without showing that he knows anything

about it.

The COURT.—I think I'll sustain the objection

and give you an exception.

Mr. HELLENTHAL.—I ask for an exception

to that ruling and I may change the form of the

question and ask to withdraw the witness.

The COURT.—I'll allow you to withdraw the wit-

ness, then, and adjourn until to-morrow morning at

ten o'clock.

Whereupon court adjourned until 10 o'clock to-

morrow.
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Tuesday, December 2, 1924.

Court convened at 10 A. M. pursuant to adjourn-

ment.

TESTIMONY OF HENRY LEPISTO, FOR DE-

FENDANTS (RECALLED).

HENRY LEPISTO, one of the defendants

herein, recalled as a witness on their behalf, having

been previously duly sworn, testified as follows:

Direct Examination (Continued).

(By Mr. HELLENTHAL.)
Q. What was the reasonable value of those ser-

vices that you have testified to 1

A. A thousand dollars.

Q. Figured on the basis of what you had been

earning before

—

A. (Interposing.) Yes; ordinary wages for lui-

skilled labor.

Q. What was the reasonable value of the services

considering the kind of services that you rendered?

Mr. COBB.—We object. [132]

Q. (Continuing.) And the ordinary value placed

upon those services ?

Mr. COBB.—We object to that. He isn't shown
to be qualified to speak. In the first place, he has

not shown them to be any services except such as

might be rendered by any person—^no special skill

required—any person who can speak Finnish and
English.

The COURT.—Read the question, Mr. Reporter.

(Question repeated.)
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The COURT.—I think I'll overrule the objection.

Mr. COBB.—We except.

The COURT.—You may answer.

A. Considering the fact

—

Q. (Interrupting.) Just place a value on it with-

out explaining. The question is plain.

A. About $10,000.

Q. Now, Mr. Lepisto, yesterday you testified as

to having entered into an agreement with Mr. Tup-

pela at Mr. Oja's house on December 28, 1918, as

I remember it. What did you agree to do under

that agreement and what did Tuppela agree to pay

you for your services under that agreement?

Mr. COBB.—We object to that. They have

elected to proceed upon the quantum, meruit^ and it

is irrelevant and immaterial; besides the contract

has already been declared void.

Mr. HELLENTHAL.—I wish to be heard on

that, your Honor.

The COURT.—The only question is the determina-

tion of the value of the services performed. Now,

the question in my mind, Mr. Cobb, is whether he

can show a portion of this contract to determine

the value of the services as considered [133] by

Mr. Tuppela and the defendant at the time he made

that contract. Of course, it is in no way binding,

but the question in my mind is whether that can be

admitted or not for the purpose of showing what

the value of the services was considered to be at

the time the contract was entered into. I would

like to hear from you on that. The question came



Henry Lepisto et dl. 153

np yesterday and I have been running the matter

down and I find considerable authority

—

Mr. HELLENTHAL.— (Interrupting.) I have

looked up those cases and I asked at that time that

I be given additional time. Looking up the au-

thorities, I find that it is competent for three rea-

sons—^first, to determine, or as throwing some evi-

dence on, the value of the services rendered; second,

it is competent because it shows that the services

were not voluntarily rendered; it is competent for

that purpose; and, third, it is competent to show

that they were requested of him. The last two

almost merge in one ; but nevertheless I think there

is some distinction.

(Whereupon, after argument, the Court ruled

as follows.)

The COURT.—I have examined some of the au-

thorities. They all seem to be the same way. The

objection is overruled without you can show me
some authorities on the other side.

Mr. COBB.—How's that.

The COURT.—The objection is overruled unless

you can show me some authorities.

Mr. COBB.—The authorities I looked up—

I

didn't expect this to come up—there are authorities

in line with that, but I think the better rule is

that it is not admissible; at least, that if it should

be held to be admissible, it should be upon very

strict instruction to the jury by the [134] Court.

It especially shouldn't be admissible in this case.

This defendant, who now proposes to testify to
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the agreement yesterday testified to a state of

facts in wMcli weakmindedness

—

The COURT.— (Interrupting.) Yes; I under-

stand all that, but that is a matter to be taken into

consideration by the jury under instructions from

the Court.

Mr. COBB.—^Very well. We'll just reserve an

exception. I don't know that it will make much

difference.

The COURT.—You may prepare an instruction

on that point. You may answer the question.

(Question repeated by reporter as follows: Now,

Mr. Lepisto, yesterday you testified as to having

entered into an agreement with Mr. Tuppela at

Mr. Oja's house on December 28, 1918, as I remem-

ber it. What did you agree to do under that

agreement and what did Tuppela agree to pay you

for your services under that agreement?)

A. I agreed to find a way for Tuppela to get a

lawyer and find a way by which he could eat and

sleep while I was doing it, and Tuppela agreed to

pay me a half if he recovered from the Chichagoff

Mining Company. That was the agreement be-

tween us at that time.

Q. Were you to do anything under that agree-

ment except find a lawyer?

A. Find— f Do everything I could to get him a

lawyer.

Q. Was your agreement to stop after you got

the lawyer?

Mr. COBB.—We object to his leading the witness.
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The COURT.—Yes. He stated what the agree-

ment was. He has already testified to what he did.

A. Well, that was the main thing; also, while the

case was [135] pending I should help Tuppela

all I could and his lawyers in any way I was able

to do.

Q. Were the services that you rendered, without

going into all the services again, were those services

that you spoke of yesterday, rendered pursuant to

that agreement or pursuant, for some other reason?

A. It was rendered pursuant to that agreement.

Q. Did you or did you not carry out the terms

of that agreement ?

Mr. COBB.—Now, we object to that. He's es-

topped from claiming because there is a specific

finding of the court

—

The COURT.—Yes.
Mr. COBB.—(Continuing.) That he did not

carry out his agreement.

Mr. HELLENTHAL.—Oh, no, Cobb, that's not

fair. I don't think it is fair, your Honor. I think

the question is inadmissible, but I want to object to

that statement by the counsel before this jury.

The COURT.—It may be stricken. The jury will

not consider that matter.

The COURT.—Now—
Mr. COBB.— (Interrupting.) The findings and

evidence are before the jury and the court.

The COURT.—But you should not make a state-

ment to the court on that.

Mr. HELLENTHAL.—That finding was admitted
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for a special purpose and your Honor knows it and
the attorney knows it.

The COURT.—Never mind, the jury has been in-

structed not to consider anything that counsel said

in the matter.

'Q|. Now, Mr. Lepisto, did Mr. Tuppela recover

under the agreement? [136]

A. Yes, sir.

Q. Do you remember when, about, the settlement

was made under the agreement—that is, for the pur-

pose of establishing the time—the settlement made
with Mr. Tuppela and the Chichagoff Mining Com-

pany?

A. Settlement was made on Thanksgiving, 1920.

Q. What, if anything, did you do then, in the way

of collecting for your services.

Mr. COBB.—We object to that as irrelevant and

immaterial.

Mr. HELLENTHAL.—Showing a demand for

services and refusal.

The COURT.—He may answer. Objection over-

ruled.

A. I went to Mr. Cobb's office and he told me that

he was very busy and to go to see Mr. Winn, and

when I went to Mr. Winn's office, he was sick; so

I came back to Mr. Cobb's office again. This was

the Saturday after Thanksgiving that year, and

Mr. Cobb told me that I had to see Mr. Winn again

—to go back to his office about two o'clock Monday

afternoon.
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Q. The following Monday, at two o'clock, you

were asked by Cobb to go to his office? A. Yes.

Q. Did you go to see Winn again ?

A. Yes; I went Monday forenoon and this

Coghe

—

Ql. (Interrupting.) Who was Coghe?

A. He was employed by Mr. Winn in his office.

—^told me that Mr. Winn was going south that day.

Q. That Mr. Winn or Mr. Cobb was going south'?

A. And that Mr. Cobb is going too, and that if

I was going to see Mr. Cobb to go right away be-

cause the boat is going that [137] noon, and I

went to Mr. Cobb's office, but there was nobody in

there, but I happened to meet Mr. Cobb in the street,

somewheres between his office and Behrend's store,

about near the steamboat office, and he was in a

hurry, and he didn't have much time to talk, and

Mr. Cobb said that I should get a thousand dollars

for my services, but that Judge Winn ought to pay

it; and I could get more fx'om Judge Winn than

anybody else; that he would see that Judge Winn
would pay it. That is all that was said.

Q. After that time had you ever been paid for

your services? A. No, sir.

Qi. And that amount is still due for the services

you have rendered? A. Yes.

Cross-examination.

(By Mr. COBB.)

Q. What was it you say I told you, that Judge

Winn ought to pay you a thousand dollars for your

services? A. Yes.
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Q. Where was that?

A. Monday after Thanksgiving, 1920.

Q. Where?

A. On the street between your office and Beh-

rends' store.

Q'. That was on Monday? A. Yes.

Q. Who was present? A. You and myself.

Q. Did you ever testify to any such statement as

that in the former trial? A. Yes. [138]

Q. Now, Lepisto, isn't it a fact that on the day

following the trial, you met me on the street and

asked me if the lawyers were going to pay you some-

thing? A. No, sir.

Q. For bringing in the case? A. No, sir.

Q|. You're sure of that? A. I'm sure of it.

Q. And didn't I tell you that you hadn't brought

me the case and that if you had brought me the

case, I wouldn't pay you anything; that I didn't do

business that way? A. No, sir.

Q. And didn't you answer then that you brought

the case to Winn?

A. No; I never made any such answer.

Q. And isn't it a fact, then, that I told you to

see Winn about that, that I had nothing to do with

it? A. No, sir.

Ql All right. What is your occupation?

A. Miner.

Qi. Foreman? A. No, sir.

Qi. Shift boss? A. No, sir.

Ql Just an ordinary miner. When was the first

time you met John Tuppela?
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A. Around the 28th of December, 1918.

Q. What time? What day?

The COURT.—The 28th, he said.

A. 28th.

Q. December 28th. Were you working at that

time? [139] A. No, sir.

Qj. Just taking a lay-off?

A. Yes, just at that time.

Q. That was the time you say you made the agree-

ment with him? A. Yes.

QL At the time the old man was cold?

A. Yes, sir.

Q. And hungry? A. Yes, sir.

Qi. And you exacted from him one-half of all he

was to get. You were to give him a little coal, or

see that he got it?

Mr. HELLENTHAL.—I object to that as not a

fair question. A. I didn't exacted nothing. I

—

Q, Answer the question. You didn't exact it?

A. No, sir.

Mr. HELLENTHAL.—You may continue and an-

swer your question. If you want to, you may an-

swer further.

The COURT.—If he wants to answer anything

further, he can explain his answer.

A. Tuppela himself offered me half his interest,

because I know he means to pay for my services, so

whatever I did I only could get anything for it in

case he happen to win. Otherwise I had nothing

coming to me, and that was the only kind of agree-

ment Tuppela would understand, or would assent
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to. He was not what you might call a financier. He
only was just a prospector, and, of course, when
they have some dealings together, they just speak

of going in half, and that has been Tuppela's cus-

tom in all his dealings, [140] with the Chichagoff

Mining Company and that's what it was with you

and Mr. Winn. He offered that because that was

the only kind of business he understood, and at that

time his case was in a very indefinite condition, and

I agreed with him to that, but we didn't make any

ironclad agreement in writing just because of the

condition of Tuppela. I was willing to wait until

we would see if he could get anything or not, but

that was the agreement between me and Tuppela

at that time. I don't see that I exacted anything

from him. I met him halfway.

Q. Can't you speak a little plainer *? I can hardly

imderstand anything you say. What was the first

thing you did for Tuppela!

A. The first thing I did was to tell Mrs. Oja to

give Tuppela something to eat.

Q. Well, Mrs. Oja was giving him some food al-

ready, wasn't she! A. Yes.

Q. Was she going to put him out of the house ?

A. No; she didn't need to put him out.

Q. You never paid for that, did you !

A. No, I didn't.

Q. What was the next thing you did! How long

did that take you ! How much time did you put in

asking Mrs. Oja to give him something to eat when

she was already feedins: him!
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A. That don't take very long time.

Q. How? A. That don't take very long.

Q. Didn't take much time. How much was it

worth ?

A. Well, it depends on how many times Tuppela

would eat.

Q. I mean the time that you put in asking Mrs.

Oja to do [141] something that she was already

doing. How much was it worth?

A. Well, it depends on the price she put on her

meals.

Q. How much was your time worth, the few sec-

onds you put in asking her

—

Mr. HELLENTHAL.—(Interrupting.) I object

to that as not a fair question, because he also gave

his credit. It wasn't limited to time only.

The COURT.—He may answer. Objection over-

ruled.

A. Didn't keep a record of all time around there.

Q. Can you put any value on it?

A. But the value of the thing that I did

—

Ql (Interrupting.) Answer the question. What
is the value of the tijae that you put in.

The COURT.—Yoa made an estimate of the value

of the time you put in on this proposition. Now,

he wants to know how much you value your time

for doing this service if you can value it or have

valued it.

A. Well, maybe five cents.

Q. What was the next thing you did for him?
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That was on the 28th of December. What was the

next thing you did for John Tuppela?

A. I went to see his landlady.

Q. Huh ? A. I went to see his landlady.

Q. Where was that?

A. In a rooming-house there on Front Street.

Q. How long were you down there? What day

was that? A. The same day.

Q'. How long were you down there?

A. Well, it took me about half an hour. [142]

Ql. About a half an hour. What did you do down
there ?

A. I told Tuppela's landlady to let Tuppela stay

in the house and give him coal and keep him com-

fortable and I would see that she would get paid.

Ql. How long did that take, did you say—an hour ?

A. Yes ; about half an hour, I guess.

Q. You didn't pay for that coal, did you?

A. No.

Ql What was that half hour worth?

A. Oh, at the rate of about sixty cents an hour,

about thirty cents, I guess.

Q. About thirty cents. Now, Henry, what was

the next thing you did for John Tuppela?

A. That day?

Q'. Huh? A. That day?

Q. Any time. What is the very next thing you

did for him?

A. The next thing I made an appointment with

Tuppela for the next morning to go over together

and talk it over and see what would be best to do.
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Q. Talk it over the next morning with him?

A. Yes.

Q. How long did you talk it over with him?

A. Oh, we were talking all day, practically.

Q. Talking all day about the case? A. Yes.

Q. Take you all day for him to tell you what he

knew about it?

A. Yes ; he came to my house and he stayed there

the whole day, except while we went down to the

boarding-house to eat together. [143]

Q. And you spent the whole day.

A. And lunch and then back again to my room

and we talked the thing over.

Q. And you spent the whole day talking about

the case? A. Yes.

Q. Was it necessary? A. Well, I think so.

Q. To spend the whole day on it ? A. Yes, sir.

Q. Well, what was that worth?

A. Well, about five or six dollars, I guess.

Q. About five or six dollars. What was the next

thing you did?

A. Well, I believe for the next week till about

Monday Monday a';ternoon we were practically to-

gether with Tuppela all the time that time.

Q. Then, next Monday afternoon, what did you

do?

A. I went to Mr. Winn's office with Tuppela.

Q. Was it on January sixth?

A. I can't remember the date. It's a long time.

Q. Wasn't it January sixth, and didn't you fix
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that date in your testimony before that you went

to see Judge Winn first on January sixth?

A. Well, it might have been on January sixth.

Q. Well, did you go down there in the day or in

the evening? A. Day.

Q. How long did you stay there?

A. Oh, we might have stayed

—

Q'. (Interrupting.) How is that?

A. We might have stayed an hour or an hour and

a half. [144]

Q. Hour or an hour and a half. A. Yes.

Q. You went there for the purpose of interpret-

ing for John, didn't you.

A. Well, I went there to induce Mr. Winn to

take over the John's case.

Q. How is that? A. The first thing—

The COURT.—(Interrupting.) He went there

to induce Mr. Winn to take over John's case.

Q. Well, you got him to take it over?

A. Huh?
Q. You got him to take it over?

A. Yes, sir.

Q. Was it— Did you do it or did John do it ?

A. I did.

Q. Was it very hard to get Judge Winn to take

a case? A. Well, fairly hard.

Q. Huh? A. Fairly hard.

Q. Had an awful time persuading him?

A. Yes, I had to persuade him very hard.

Q'. Judge Winn didn't want to take the case?

A. No, sir.
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Q. How is that? A. Not especially.

Q. How is that ? A. He was not keen about it.

Q. He wasn't keen about it. What inducements

did you hold out [145] to him to take it?

A. The main inducement was that in case Tup-

pela would win would be to make it worth his while

to take it over, and I told him the probabilities that

he might get it.

Q. Well, did he agree to take the case that day?

A. No, sir.

Q. How? A. No, sir.

Q. You failed, then, to induce him to take the

case that day? A. Yes, sir.

Q. Did you interpret any for Tuppela?

A. Yes, when he asked questions from Tuppela,

I interpreted them.

Q. You told him what Tuppela told you in

Finnish? A. Yes, sir.

Q. And you spent about an hour and a half?

A. Yes, sir; that day.

Q. What was the next thing you did? Before

I get through with that, what was that hour and a

half's time worth? A. Well

—

Q. (Interrupting.) Ninety cents? You say you

were getting sixty cents an hour?

A. Well, if you count it sixty cents, it must be

ninety cents.

Q. How?
A. Well, if you rate it at sixty cents, I guess

that's what it is worth.

Q. Well, what was it worth? You're the witness.
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A. Well, at the rate of sixty cents an hour, I

guess ninety cents.

Q. What is the next thing you did for Tuppela?

[146]

A. Judge Winn wanted some further informa-

tion on certain points and he asked me to go and

talk with Tuppela again and go over his papers

and give him information on those points and bring

it to his office, and I got that.

Qi. When was that?

A. That was the same day.

Q. The same day 1 A. Yes.

Q. Later in the day or at the same time?

A. Well, as soon as we left the office, we went

again to my rooms and we went over with Tuppela

over his papers. Tuppela gave me some papers.

Q. Speak a little bit plainer. I'm afraid I can't

understand.

A. Tuppela gave me the papers he had in his

possession and we went over those papers and I

asked Tuppela some questions what I didn't gather

from those writings and I tried to get that infor-

mation Mr. Winn asked me for, and after a day or

two, I guess, I took it over to Mr. Winn's office.

Q. When was that you took it there?

A. If I remember right, it must have been two

days after our first meeting.

Q. Well, how long did it take you to get this

story from Tuppela? During the time that you

talked it over all day long, hadn't you gotten this

information? A. Yes.
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Q. You didn't have

—

A. (Interrupting.) Part of it.

Qi. All day long you had only got a part of the

information? A. Yes, sir.

Q. Well, how much longer did it take to get the

rest of it? A. Took a couple of days. [147]

Q. Couple of days. A. Yes, sir.

Q. Now, Henry, don't you know as a matter of

fact that all that Tuppela knew about his claims was

that he located them and had done assessment work %

A. He thought he knew more, anjn/^ay.

Q. What else did he think he knew?

A. Well, what work and what chances he thought

he had to recover. Judge Winn had no idea.

Q. Couldn't he find that out from Tuppela?

A. Well, anyway, I got the answer, whatever he

did find.

Q. Well, now, don't you know, as a matter of

fact, that all that Tuppela knew about his claims

in the world is that he had located them and done

assessment work year after year? A. Well

—

Q. (Interrupting.) Don't you know that to be a

fact? A. Well, I didn't, not at that time anyway.

Q. Couldn't you fi?id out in the whole day in

which you were with him? A. No, sir.

Q. Why couldn't you?

A. Because Tuppela was a very poor man to ex-

plain things. You had to go over many things and

get one thing at a time, and if he, if you ask any

questions, he tells you a long story and you can't
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stop him. If you stop him, he gets sore so you have

to listen to his story and then try to tell what you

are after. That takes a long time. You know that

yourself.

Q. Well, Henry, what day was it you got this

information that you say you now know, that all

that Tuppela knew was that [148] he had located

the claims and done assessment work? How long

did it take you to find that out"?

Mr. HELLENTHAL.—I don't think that he said

so.

Mr. COBB.—I so understood him. If I didn't,

I withdraw the question.

Q. I ask you then, isn't it a fact that all that

Tuppela knew about the claims is that he had lo-

cated them and done the assessment work?

A. Well, that was the most important thing he

knew about it.

Q. How is that?

A. I think that might be the most important

thing what he knew about his claims.

Q. Well, don't you know that was all he did

know?

A. Yes, yes; I know, but this information that

Mr. Winn wanted was not only that, but he wanted

to get some insight into the case.

Q: Get something what?

A. Kjiow something about Tuppela, different

conditions and circumstances.

Q. What conditions and circumstances?
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A. Tuppela, respecting the circumstances while

Tuppela was working.

Q. How?
A. Respecting the circumstances in which Tup-

pela was in Chichagoff, so he would know something

about Tuppela. Judge Winn didn't know Tuppela

at all. He wanted to know something about him.

Q. What did he want to know about him?

A. Just to get acquainted. [149]

Q. Get what?

A. About his personality and conditions in which

Tuppela had been—different things in his life so

he would be

—

Q. (Interrupting.) Well, isn't it a fact that

all that you did in the matter as between Winn and

Tuppela was to get Tuppela 's story and tell Winn
what it was? A. Yes; that was it.

Q. That was all? A. That was the main thing.

Q. You had no independent information concern-

ing the matter except what you got from Tuppela?

A. Yes.

Q. So you did act then, as interpreter?

A. Not only interpreter.

Q. Well, isn't that a fact? Didn't you merely

act as interpreter?

Mr. HELLENTHAL.—He said not only inter-

preter. He has answered the question.

The COURT.—Yes; he answered the question.

He said not only as interpreter.

A. But I would have to make my own independ-

ent opinions?
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Q. Make your own independent opinions?

A. Yes; use my own judgment in what I did.

Q. Your judgment about what?

A. Whatever I did. I had to use my own judg-

ment in going about those things, what I was doing.

Q. How is that?

A. I had to use my own judgment about the

things what I was doing and get information to

Mr. Winn, and so forth. I understand that inter-

preting is just to translate what [150] Tuppela

actually says, but I would talk with Tuppela and

try to get sense of what he was talking, get some

sense of what he was talking and then explain to

Mr. Winn, because he would have taken too much

of his time if he would try to question Tuppela

himself, considering

—

Q. (Interrupting.) In other words, you went

out and got Tuppela 's story from him in his own

way, is that what you mean? A. Yes.

Q. And then told it to Winn? A. Yes.

Q. That's all. And the only judgment you had

to exercise is whether or not you told Tuppela 's

story to Winn correctly, is that right? A. Yes.

Q. Well, after you got this story and gave it to

Winn, you say you gave it to him about the sixth

or seventh of January ? When was it ?

A. I don't remember the exact date now, but it

must be the sixth, I guess, if that was on the record.

I guess that's on the record, isn't it?

Q. Well, then what was the next thing you did?
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A. Well, when I gave those information to Judge

Winn, he said that

—

Q. (Interrupting.) I don't care what Winn
said. What is the next thing you did Henry?

A. I went to Winn's office with Tuppela.

Q. What for?

A. Well, in connection with this matter we had

on our hands.

Q. Well, you say you had already given Winn
Tuppela 's story, what did you go back for? [151]

A. Well, that is why I went back to take this

—

Q. Oh, yes. Well, now, I'm asking you, after

you got this from Tuppela and gave it to Winn,

what was the next thing you did?

A. WeU, we had certain arrangements with Winn
concerning Tuppela.

Q. When?
A. We discussed this thing, this matter over with

Judge Winn, Tuppela and myself, and we made cer-

tain arrangements pursuant to it.

Q. How is that?

A. Well, we had a conversation in Judge Winn's

office and Tuppela and myself and Judge Winn
made certain arrangements concerning this—that

we had on hand.

Q. When was that?

A. That was the same day I took over that

—

Q. (Interrupting.) The same day. What you

mean by these arrangements is that Judge Winn
then undertook to take care of Tuppela 's expenses,

didn't he? A. Not all of them.
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Q. Didn't lie agree then, right then, that inas-

much as Tuppela had $700 coming in in any event,

whether he lost this case or not, or whether he

brought suit or not, that Winn would take care of

his board and everything else and pay it out of

that, if necessary, if he didn't win the case?

"Wasn't that the arrangements you refer to?

A. No; not only that.

Q. How is that ? A. No ; not only that.

Q. Well, wasn't that done? [152]

A. Well, that was part of the arrangements.

Q. Well, that was done, wasn't it? Wasn't that

arrangement made right then?

A. That was part of the arrangements made

there.

Q. Well, I'm not asking you whether that was a

part or not, but I am asking you whether or not that

was done?

Mr. HELLENTHAL.—He has answered that,

that that was part of it. That's answering.

Mr. COBB.—I want a specific answer.

The COURT.—Well, he stated twice that it was

done.

Q. Well, what other arrangement, then, was

made?

A. Some arrangement for Judge Winn to pay

certain expenses and for my expenses.

Q. Who was to pay your expenses?

A. Tuppela.

Q. What expenses?
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A. Pay for my services and what expenses I

might have in connection with this.

Q. I thought you said that Tuppela had already

made those arrangements on the 28th of December.

Did he make them again %

A. Yes; anyway, he spoke to Mr. Winn about

them in a more definite way concerning them, and

M]r. Winn wanted to know if he would be liable for

my services, for whatever I did in connection with

the case, and I told him that he was not; that we

had an arrangement with Tuppela, and in case Tup-

pela didn't get anything, I had no claims against

anybody.

Q. Judge Winn wanted to know if he was to pay

you and you said no; it was an arrangement be-

tween you and Tuppela? A. Yes.

Q. You didn't attempt to call Judge Winn as a

witness in trying [153] the main case to testify

to that?

A. I didn't get the question.

Q. I say, you didn't call Judge Winn as a wit-

ness, did you? A. Not in my own case, no.

Q. And you haven't called him here, have you,

or taken his deposition? A. No.

(A short recess was here had.)

Q. Well, we're down to January seventh when
recess came. Now, what did you do next after

January seventh for Tuppela?

A. Well, it's very hard, hard thing to remember

every small detail.

Q. How is that?



174 E. L. Cohh vs.

(Testimony of Henry Lepisto.)

A. It's a very hard thing to remember every

small detail after so long a time.

Q. Well, you can't remember, is that what you

mean? A. I can't remember.

iQ. Well, did you do anything for him—I'll call

your attention specifically—did you do anything

for him on the eighth of January ?

A. I can't remember the dates.

Q. Well, did you do anything for him on the

ninth? A. I can't remember.

Q. On the tenth? A. I can't remember.

Q. The eleventh?

A. I can't remember the exact dates.

Q. Well, did you do anything for him on the

twelfth? A. I might have.

Q. How? [154] A. I might have done.

Q. What was it that you did on the 12th ?

A. I can't place these things on exact dates.

Q. Well, did you do anything ? A. Yes ; I did.

Q. On the 12th? A. Yes.

Q. What was it you did on the 12th?

A. Well, the only thing I can say is that during

that time

—

Qi. (Interrupting.) Well, I don't care anything

about during that time. I want it specifically.

The COURT.—He says he can't remember the

exact dates.

The WITNESS.—But during that time, in Janu-

ary and February I was continuously

—

Mr. COBB.—Well, now, that's true, but I want

to get it specifically.
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Q. You have stated to your counsel that you did

a lot of things in January or February, but I want

to loiow what you did. You say you can't remem-

ber on the eighth, ninth, tenth, eleventh, but you did

something on the twelfth, you say. Now, what was

it?

Mr. HELLENTHAL.—I submit that isn't a fair

interpretation of the way the witness answered.

A. I did something on those days, too, but I

can't place the details on certain dates. I didn't

keep any books or any diary or anything like that.

Q'. Well, can you remember doing anything on

the 13th?

A. I have to answer that in the same way.

Q. How?
A. I have to answer that in the same way. [155]

Ql How?
A. I have to answer that in the same way.

Qt. That you can't remember?

The COURT.—Ask him if he did anything be-

tween those dates.

Mr. COBB.—Beg your pardon?

The COUET.—Ask him if he did anything be-

tween those dates.

'Q. Did you do anything between the seventh

and the 13th?

A. Yes; we visited Judge Winn and he told us

what he had done about it so far as he took

—

Q. (Interrupting.) How is that?

A. We visited Judge Winn in his office and he
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told us what lie had done in connection with the

case.

Q. What day was that?

A. Between those days. That is very close to

our first meeting.

Qi. Were you in his office more than once be-

tween those days?

A. Yes; we used to call two or three times a

week.

Q. How is that?

A. About two or three times a week and some-
times oftener, four times, and any time he sent us
word to come when he wanted to know something
about it.

Q. Well, you went two or three times a week ?

A. Yes.

Q. What did you go for?

A. Well, Judge Winn wanted to know something
about the information, about Tuppela.

Q. What did he want to know?
A. Well, he was making some investigations

about Tuppela 's case, and while making—
Q. (Interrupting.) Well, I know that he was in-

terested in the case, but what specifically did he
want you to come there [156] and tell him?

A. Well, I can't remember

—

Q. (Interrupting.) How is that?

The COURT.—He says he can't remember.
The WITNESS.—I can't remember exactly now.

You know yourself that in connection with an in-
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vestigation like that, there can be one thing or an-

other.

Q. Well, you told the jury a minute ago that you

got John Tuppela's story and on the seventh, on

the sixth or seventh you gave it to Judge Winn.

Now, what more did Judge Winn want to know

between the eighth and the 13th ? If there is .any-

thing, you could remember it.

A. Well, I didn't have—I didn't try to find out

about Tuppela's entire

—

Q. (Interrupting.) How is that?

A. There was many other things that happened

besides those things I told you. I didn't give Winn
all of Tuppela's life story before. There are all

kinds of other things^

—

Qi. (Interrupting.) Well, now, what did you tell

Judge Winn between those dates?

A. Well, I can't remember.

•Q. You can't remember. Did you tell him any-

thing? A. Yes, sir.

Q. What? A. I can't remember.

Mr. HELLENTHAL.—He has answered the

question.

The WITNESS.—I can't remember exactly.

Q. Can you remember telling him anything?

A. Yes.

Q. What? [157]

A. Because I wouldn't have gone there if I

hadn't told him something.

Q. Well, now, after the 13th, what was the next

thing you did? Did you do anything on the 14th?
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A. I can't tell.

Qi. Did you do anything on the 15th?

A. Well, I— Just about this time I can't place

any dates.

Q. Well, did you do anything on the 16th?

A. The same answer.

iQ. How? A. I'll have to give the same answer.

Q. The 17th? A. The same answer.

Q. The 18th?

A. Have to give the same answer to that, too.

Q. The 19th? A. The same.

Q. The 20th? A. The same.

Q'. The 21st? A. The same.

Qi. 22d? A. The same.

Ql 23d? A. The same.

Q'. 24th? A. Yes.

Q. 25th? A. Yes.

Q. 26th? [158] A. Yes.

Ql 27th? A. Yes.

Q'. 28th? A. Yes.

Q. 29th? A. Yes.

Q. 30th? A. Yes.

Q. You can't remember. And the 31st?

A. The same answer.

Q. You can't remember anything that you did

on those dates. Now, then, when did you go to

work for the Alaska-Juneau next after January

first? You said you were not working when you

began this thing. When did you go to work for

the Alaska-Juneau? Did you go to work for them

in January?
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A. I don't remember if it was in January or

February.

Q. Well, didn't you testify before that you went

to work some time the latter part of January ?

A. I might have testified. I guess it must be on

the record.

Q. Must be where? A. On the record.

The COURT.—He said it must be on the record

if he has testified.

Q. Yes, it's on the record. Well, didn't you, as a

matter of fact, go to work for the Alaska-Juneau ?

A. Yes.

Q. In January, 1919? A. Yes. [159]

Q. What date was that, as near as you can re-

call? A. I can't recall the date.

Q. But it was in January? A. Yes.

Q. And then you went up to the mine to go to

work? A. Yes; in the mill.

Mr. HELLENTHAL.—What was the last an-

swer? A. In the miU; Alaska-Juneau mill.

Q. Now, did you do anything in February?

A. Yes; I continued to do things for Tuppela.

Q. How?
A. Yes, I continued to do things for Tuppela in

February.

Q. Did you put in more than three or four days?

A. Yes.

Q. Didn't you testify in this case, or in the case

of Lepisto against John Tuppela and others? You
remember testifying there?

A. Well, I don't remember.
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Q. Don't you remember testifying on your own

behalf in the trial of the other case against Tuppela

that you lost ?

Mr. HELLENTHAL.—I object to that insinua-

tion.

The COUET.—Well, it's part of the records.

The WITNESS.—Yes, it's on the record. If it's

on the record, I must have testified.

Q. Did you put in more than three or four days

in February altogether for Tuppela?

A. Yes, sir.

Q. You're sure of that? A. Yes.

Q. How many days? [160]

A. When I was with Tuppela, I would usually

go at nights after I came back from work, but what

I did for Tuppela I did at nights. We had an ar-

rangement to that effect.

Q. Well, was there more than three or four oc-

casions on which you

—

A. (Interrupting.) Well, I can't remember the

exact number.

Ql Uh-huh.

A. But the times that I went to Judge Winn,

so far as I can recall, must have been somewheres

about twenty.

Q. You didn't go to Judge Winn's office in Feb-

ruary in the daytime at all?

A. I did a few times.

Q'. How many times?

A. As far as I recall, I went—I had to lay off

one day, anjnvay.
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Q, One day? A. Yes.

Q. And the other times you went in the evening?

A. Yes.

Q. Well, how much was the one day worth?

A. I was getting four dollars and a quarter.

Q. What were your evenings worth?

A. Well, the value of my services for Tuppela

—

Q. (Interrupting.) No; what was your time

worth? You gave us an estimate yesterday.

Mr. HELLENTHAL.—That is incompetent,

your Honor—what his time was worth. It's what

the services were worth.

The COURT.—You asked him a question as to

what his services were worth according to the

wages he was getting then, and he stated a thou-

sand dollars. [161]

Mr. HELLENTHAL.—That's one elemt.

Mr. HELLENTHAL.—That's plain. That's one

element that might be considered. I withdraw my
objection.

Q. What was your evenings worth, that you re-

ferred to, that you went to Judge Winn's office?

Mr. HELLENTHAL.—I ask that that be made
plain, according to the time or according to what

he considered his services worth?

The COURT.—Yes; he may state.

Q. Will you answer the question?

A. Well, if you just value it according to time,

at what I was getting from the Alaska-Juneau,

that rate per hour, I don't remember exactly how
much I did work.
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Q. Well, how much time did you spend in the

evenings around Judge Winn's office.

A. Well, we didn't spend very long times.

Stayed there sometimes half an hour, sometimes an

hour, hut I put quite a bit of time in with Tuppela

that time.

Q. How many evenings did you go around there

in February?

A. Well, you mean to see Judge Winn?

:Q|. Yes.

A. Must have been about eight or ten times.

Q. Eight or ten times?

A. Of course, I can't remember the exact num-

ber.

Q. You testified in this case, in the case of Henry

Lepisto against John Tuppela and J. H. Cobb,

trustee, didn't you? A. Yes.

Q. Now, I ask you if you didn't testify as fol-

lows: (Question by myself.) ''Now, after you

went to work again the latter part of January, did

you make any, take any more lay-offs to help on

this case?" Answer: ''I did, once in a while."

Was that your testimony. [162]

A. Yes; yes, it must be if that's in the record.

Q. "Q. Well, when?" A. "Well, I don't re-

member the exact dates." Was that your testi-

mony^ A. It must be if it's on record.

Q. "Q. Well, once in a while. How many times?

A. Three or four times, I think." Was that your

testimony? A. I must have testified.

Q. Yes, you must have. ''Q. Well, was it three,
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or four*? A. I couldn't tell exactly, but it wasn't

very many times." Was that your testimony?

A. Yes.

Q. How 1 A. It must be.

Q. "Q. How many times, or how many days did

you lay off after that first time,—I mean the first

occasion ? You laid off again the latter part of Jan-

uary." And you answered, "Just one shift or a

half a shift at a time." Was that your testimony.

A. Yes.

Q. "Q'. A shift or a half a shift? A. Yes.'^

Was that your testimony? A. It must be.

Mr. HELLENTHAL.— (Interrupting.) If your

Honor please, I object to that line of questioning.

He first testified that he laid off a shift. Then he is

going back over that testimony. There must be

some purpose for reading that testimony.

Mr. COBB.—I am asking him for

—

The COURT.—(Interrupting.) Wait a moment.

Address yourself [163] to the Court.

Mr. COBB.—I beg the Court's pardon. I was
intending to, but I happened to turn. The witness

has testified eight or ten times and here he has testi-

fied three or four.

Mr. HELLENTHAL.—No; your Honor; he testi-

fied that he laid off one day. Now, he draws this

record on him and it's the same thing. I don't think

that's fair cross-examination.

The COURT.—Yes; he has testified that he only

laid off one day in February.
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Mr. COBiB.—Yes; after January first.

The COUEIT.—Yes.
Mr. COBB.—And that he lost two or three half

shifts.

The COUET.—Well, I haven't heard any testi-

mony as to that.

Mr. COBB.—Yes, sir.

Q. Now, in March, Judge Winn, sent Tuppela to

the Pioneers' Home, didn't he? A. Yes.

Q. At Sitka. A. Yes, sir.

Q. You didn't see him from that time up until in

May"? A. No. Judge Winn or Tuppela.

Q. Tuppela?

A. No; I didn't see him until he came back.

Q. That was when ? A. Some time in April.

Q. Wasn't it May 2d'?

A. Oh, it might have been May 2d.

Q. Now, when he came back, what did you do in

May ? A. Well, I fixed his room

—

Q. (Interrupting.) Oh, before I get to that—

I

withdraw the [164] question. After he sent him

over there to be taken care of at the Pioneers ' Home,

what did you do for him?

A. I didn't understand that question.

Q. I say, after Tuppela was sent over in March,

what did you do for him?

The COURT.—During what month?

Q. March, 1919.

A. Well, while he was away, I couldn't do much. I

had arrangements with Winn to call at his office once
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a while in case he has something important concern-

ing this case, so we can make further arrangements.

Q. You called at Winn's office, you say, once in

a while? A. Yes.

Q. How long did that take you ?

A. Well, it didn't take long.

Q. Well, what was it worth, your time ? Well, in

the first place, how many times did you call there ?

A. Oh, it might have been once a week during this

time.

Q. Once a week % A. Uh-huh.

Q. What day of the week did you call"?

A. I didn't have any special time—any time I

happened to be

—

Q. (Interrupting.) Well, you know it was once

a week?

A. Yes, somewheres around there. I made it a

point to visit him weekly, so

—

Q. (Interrupting.) And would you call in the

daytime or in the evening %

A. Mostly in the afternoon, after I came back

from work?

Q. When you quit work? A. Uh-huh. [165]

Q. You didn't lose any time from your work?

A. No.

Q. You called down there to see if he had any

news? A. Yes.

Q. About fifteen minutes ?

A. I might have stayed fifteen minutes to a half

an hour and talked.
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Q. And you think that it was once a week that you

would call? A. Yes.

Q. It wasn't once a day? A. ]N"o, sir; no, sir.

Q. Well, did more than a week go by any time

without your calling? A. Well, I don't think so.

Q. Well, do you know it?

A. I didn't have any account of the specific num-

ber of days I visited him. I might have visited him

Monday and then again on Saturday and then again

some time next week, so it was some reasonable

length of time.

Q. Well, did it take you over fifteen minutes each

of these times ?

A. Well, not necessarily. I don't remember.

Q. If it took more than that, you were just simply

wasting your time, were you ?

A. Yes; we didn't have any

—

Q. (Interrupting.) Fifteen minutes each time

during March or April that you called. Well, now,

that disposes of March and April. What did you do

when John came over here ?

A. Well, I got in readiness to get him to living

in your house and get him—there is not very much

important things [166] to do until we went to

Chichagoff.

Q. You just got some bedding for him and took

it up to the house ? A. Uh-huh.

Q. Well, what was that worth?

A. I don't know. I never run a second-hand

store. Might be a few dollars.

Q. Well, did you get the bedding back ? A. No.
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Q. Might 'be a few dollars. Was anything else

done before you went to Chichagoff ?

A. I don't remember anything.

Q. How is that?

A. I don't remember anything very important,

except that I spent my time, killed my time with

John.

Q. Spent your time with John? A. Yes.

Q. Did you lose any time from your work?

A. No; I just went there in the evenings.

Q. Just went there in the evenings?

A. Yes ; for a certain purpose.

Q. Well, you went there in the evenings to visit

him? A. Yes.

Q. Spend the night with him?

A. No; I didn't sleep there.

Q. How many times did you go around to see

John during May and June?

A. I might have slipped some nights. I might

have averaged about three or four or five nights a

week or something [167] like that—^very often,

anyway.

Q. And you just dropped around there after your

day's work was over with? A. Yes.

Q. Now, what was that worth, Henry? What
were these visits to John worth, these evening calls?

A. Well, I can't answer that question except in

connection with the purpose of those visits.

Q. What was your purpose in visiting him?

A. Well, we had an understanding with Mr. Winn
and yourself

—
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Q. (Interrupting.) An understanding with me?

A. Yes; you were with Mr. Winn. I don't know

if it was you or Mr. Winn told me that I should keep

him company, to keep company with John and keep

him in good humor, as you thought he was a kind

of funny man.

Q. You went out then, to keep him in good humor *?

A. In good humor and get him interested, so he

wouldn't be too much alone and start to think about

those things by himself and that might have an ill

effect on his mind. He has a very weak mind.

Q. You were going aroimd there, then, to keep

him in good humor, is that it ?

A. Yes ; and to keep him from thinking and being

too much alone and thinking about anything by him-

self.

Q. Well, couldn't John go to see other Finns here

in town, if he wanted to? A. Oh, yes; he could

Q. But you went around to keep him in good

humor. Well, now, how much was your time worth ?

You are asking the jury for $25,000, now what was

that specific part of it worth? [168]

A. Well, I think it is worth a whole lot for Tup-

pela if he could keep his mind clear in this matter

when this case was coming and he needed all his

—

Q. (Interrupting.) Well, did Tuppela ask you

to do that? A. Yes.

Q. Tuppela asked you to come around and keep

him in good humor and keep his mind clear ?

A. He didn't say exactly those words.

Q. Well, what words did he use to indicate that?
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A. He wanted me to come around.

Q. Oh, lie liked for you to visit him, is that it ?

A. Yes; I didn't try to act as his keeper or any-

thing like that.

Q. Did he need a keeper?

A. No; he didn't need it.

Q. And you want to tell this jury that Tuppela,

in substance, asked you to come around to keep him

in good humor and keep his mind clear, is that what

you mean ? A. I said that Mr. Winn

—

Q. (Interrupting.) I am asking you about Tup-

pela. Did Tuppela ask you anything like that or

anything like if?

A. Tuppela didn't ask anything like that.

Q. You don't want the jury to understand that

that is what you meant when you said a little while

ago. I want to know if Tuppela asked you to come

around ? A. Yes ; he asked me to come around.

Q. Did he really say that, Henry*?

A. Yes; and he gave me a key to his house. He
got two keys and he gave the other key to me, any

time I came around.

Q. He gave you the key to his house ?

A. Yes; I used to bring him some good things to

eat, or anything [169] like that, and he gave me
the key to his house so I could get in any time I

wanted to, even if he didn't happen to be at home.

Q. Well, how much time would you spend around

there in the evening •?

A. Oh, sometimes very shortly, sometimes longer.

We just play cards and so forth.
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Q. Well, now, what was your time worth on these

visits to Tuppela ?

A. Well, if you would use the same standard as

those other times—sixty cents an hour, I guess that

would be like that.

Q. You and Tuppela were good friends, then,

weren't you?

A. Yes ; hut I didn't figure out how many cents or

dollars it would be every night.

Q. And you think your time was worth fifty

cents an hour on these visits'?

Mr. HELLENTHAL.—He didn't say so.

Q. That is what I ask him.

A. I would say that if you want to figure my time

according to what I was paid in my work, it might

be that, but I didn't, for myself, I didn't figure out

how much, in dollars and cents, every visit was worth

when I was visiting him.

Q. Well, you told the jury yesterday that you had

figured out your time in accordance with what you

were getting and it amounted to a thousand dollar^.

Now, I want to know how much you figured these

evenings at in getting at that thousand dollars.

A. Well, figuring out things like that, you have to

use some [170] estimation. I forgot the exact

figures about those, or anything like that.

Q. Well, what figures did you use, then, to get this

thousand dollars that you say your time was worth?

Did you count these evenings ?

A. I didn't count any evenings.

Q. You didn't?
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A. No. I estimated the thousand dollars.

Q. Just an estimate. All right; we have got that

now.

Q. Early in July we went to Chichagoff I

A. Yes.

Q. Didn't we? A. Yes.

Q. And you went along? A. Yes.

Q. Henry, isn't it a fact that you came up to my
house and asked me to let you go?

A. I came to your house, but I didn't

—

Q. (Interrlipting.) Just answer the question.

Did you come up there to ask me to let you go ?

A. No; I didn't ask you to let me go.

Q. You didn't? A. No.

Q. Nothing like that. Didn't I tell you that I

didn't need you, that we were going to have a survey

of the min^ made and that Lang Cobb and Tay

Sayers were going to act as chain carriers and that

I didn't need any more men?

A. No; you didn't say anything like that.

Q. Didn't you then state that you didn't want

any pay, but you [171] were not working and

simply wanted to go over.

A. No; there was no question about pay at all.

Q. Didn't I ask you to go down and see if there

was room on the boat, and didn't I say that I

didn't care whether you went or not if there was
room on the boat; that I didn't care anything about

the grub?

A. Yes; yes; you asked me about that all right.
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Q. To go down and see if there was room on the

boat for another man?

A. Yes; you told me that, all right.

Q. Where was that that I told you that?

A. Where?

Q. Yes; where was it? A. In your house.

Q. My house? A. Yes.

Qi. What were you doing up there?

A. I came up there with John. John wanted me

to come along, so he came up to your house to find

out about the chances to go over, and you said

that it was all right if there was any room on the

boat, and to go down to Tay Bayers' boat and find

out if there was any room.

Q. Isn't a fact that you were alone and that

John Tuppela wasn't there at all?

A. I can't remember if John Tuppela came in

your house.

Qi. Don't you know that he didn't?

A. No, I don't know for sure.

Q. Well, now, when you got over there, isn't

it a fact that you said you wanted to go into the

mine for your own curiosity and got Tay Bayers to

let you take his place as chain [172] carrier be-

cause you couldn't get in there otherwise?

A. No; I didn't say anything like that.

Q. You didn't say anything like that at all.

At the time that this agreement that you talk of

was made, was anything said about your helping to

make a survey of the mine?
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A. Well, the agreement—according to the agree-

ment, I was to help in any way

—

Q. (Interrupting.) Just answer the question.

Was anything said at that time about your help-

ing on the survey of the mine?

A. There was nothing said about surveying the

mine at all.

Q. And you knew, at that time, didn't you, that

Judge Winn and myself had assumed to pay the

expenses of having that work done? Didn't you

know that?

A. Well, you advanced the money to pay, but

Tuppela agreed

—

Q. (Interrupting.) How is that?

A. You had agreed to advance payment

—

Q. (Interrupting.) Didn't you know that Judge

Winn and I had agreed to have that work done at

that time—that Tuppela had nothing to do with it?

A. Yes.

Q. And yet you seek to charge him for your trip

over there? A. Huh?

Q. All right. What did you do after we came

back?

A. Well, after we came back from Chichagoff

and

—

Q. (Interrupting.) Came back from where?

The COURT.—From Chichagoff.

A. From Chichagoff.

Q. Chichagoff.

A. And between the trial of the case that fall.
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there was [173] nothing special, that I remem-

ber, doing.

Q. How is that?

A. There was nothing special I could remember

doing between that time after we came back from

Chichagoff and until the trial that fall.

Q. That was about the middle of July, 1919, was

it? A. Yes.

Q. And you can't remember anything you did

after that? A. Not any special thing.

Q. Did you ever pay a single dollar towards

Tuppela's board?

A. Only sometimes we went to a restaurant to-

gether and that is the only way I ever paid for

his

—

Q. (Interrupting.) Oh, you invited him out to a

meal occasionally? A. Yes.

Qi. But his board? A. But his board, I didn't

—

Q. (Interrupting.) You didn't pay a dollar to-

wards that. Did you pay anything for his coal?

A. Not for his coal or room either.

Mr. COBB —I think that's all.

Redirect Examination.

(By Mr. HELLENTHAL.)
Qi. Mr. Lepisto, you say that between July and

the trial you didn't remember anything special.

Was there anything at all that you did during that

time ?

A. Well, Tuppela's attorney. Judge Winn, he told

me to keep in touch with him so that he would
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know when the trial would come on and he wanted

me around there to keep in touch with him and I

used to drop in there to see and find out how [174]

things were getting along.

Q. Where was Tuppela living at that time?

A. Tuppela was living in Mr. Cobb's house and

continued to, the same way. There was nothing

special either Tuppela or myself could do at that

time, because there was nothing except matters for

the lawyers to do the work that was to be done.

Q. Did you continue your visits to Tuppela the

same as you did before you went to Chichagoff?

Mr. COBB.—I object to his leading the witness.

He has gone over that before.

The COURT.—Yes.
Q. You say in your answer there that you con-

tinued the same as before. What do you mean

by that?

A. Well, visited Tuppela and try to keep him

interested in his life and keep him, keeping him

in good condition mentally for the coming trial,

and things of that sort; just tried to keep him in

good

—

Q. (Interrupting.) How often did you visit him

a week at that time, between the time that you

came back from Chichagoff and the time of the

trial?

A. Well, might average about, some weeks, three

or four times, sometimes a little oftener and some-

times we would be together in town, and so forth.
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Q. Now, during January and February, you have

enumerated, in answer to Mr. Cobb's questions,

the times that you went to Judge Winn and have

stated the special times when you called in on

Judge Winn. Now, what else, if anything, did you

do during that time excepting making your calls

on [175] Winn I don't think that is plain;

that's the reason I ask him.

A. Well, during that time I saw Mrs. Sorri

about Tuppela's laundry and his baths and made
arrangements for his washing and also during the

night, when I wasn't working, I used to go in

Tuppela's room in his rooming-house.

Q. How often did you go there at that time

and how long would you stay on your visits'?

A. Well, about two or three hours a night.

Q. And how often?

A. Well, I would say every night.

Q. Every night during that time?

The COURT.—Now—
A. I wouldn't say every night, because there

might be some nights I didn't go, but I made it

a point to go there as often as possible.

Q. And how often was that?

A. Well, it might average five nights a week.

Mr. HELLENTHAL.—That's aU. [176]
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TESTIMONY OF MRS. FRANK OJA, FOR DE-

FENDANTS.

Mrs. FRANK OJA, called as a witness on behalf

of the defendants, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? A. Mrs. Oja.

Q. Where do you reside? A. Juneau.

Q. Do you know Mr. Tuppela? A. Yes, sir.

Q. Do you know Mr. Lepisto? A. Yes, sir.

Q. Did you know Mr. Tuppela and Mr. Lepisto in

the fall of 1918? A. Yes, sir.

Q. Do you remember when Mr. Tuppela came

back from the States? A. Yes, sir.

Q. And came to Juneau? A. Yes, sir.

Q. Did you meet Mr. Tuppela shortly after

that time?

A. Yes, sir; the next day he come up to my
house.

Q. Did Mr. Tuppela take up the matter with you

and your husband in your presence as to getting

somebody to do some work for him ? A. Yes, sir.

Q. What was done in that connection?

A. Mr. Tuppela wanted to get a lawyer for his

case against the Chichagoff Mining Co. [177]

Q. What did you and Mr. Tuppela do at that

time?

A. He came to my house and he didn't have any

money and nothing to eat and no clothes, and he
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asked me if I could get Mm some money and

something to eat, and I told him I couldn't give

him anything before Frank came home, and he

came home in a few days, and I gave him money

and meals.

Q. Now, if you will kindly tell us in regard to

getting somebody to do work for him. What was

said in that regard?

A. He wanted my husband to get lawyer for him

and explain for lawyer about his matters against

the Chichagoff Mining Company; but he wasn't

able to do that, and, and he told him to get someone

to help him, Mr. Tuppela said, and Mr. Lepisto

was the man.

Q. Why did you want Mr. Lepisto?

A. Because we know he can write and read Eng-

lish and speak it and know all about the business

more for any other Finn here in Juneau.

Q'. Now, what did you do after that?

A. Well, Mr. Lepisto wasn't here, and we have

to wait for him and Mr. Tuppela went to Grovernor's

and went to Rustgard, and he went in all around

downtown and ask for someone to help him to take

up his case, but nobody would take it because he

couldn't explain his matters.

Q. Do you know when Mr. Lepisto came back?

A. He came back in November, but he didn't

—

He was sick, he said, for a while, few weeks, and

he couldn't do anything then.

Q. Did Mr. Lepisto afterwards and Mr. Tup-

pela meet? [178] A. Yes.
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Q. Where did they meet? A. My house.

Q. Were you present at the time they met?

A. Yes; I was there. Tuppela came to my house

and I see him Lepisto went by and I call him up,

into the house, and Tuppela started about this mat-

ter with Lepisto.

Q. Were you present at the time they were talk-

ing? A. Yes; I was there.

Q. Was there any arrangement or agreement en-

tered into at that time between Lepisto and Tup-

pela?

Mr. COBB.—We object to that as calling for a

conclusion of the witness. Let her state what was

said.

Q. Was there anything said in regard to making

arrangements between the two parties, by Mr. Tup-

pela and Mr. Lepisto? A. Yes, sir.

Q. Tell the jury exactly what was said by Mr.

Tuppela and what was said by Mr. Lepisto?

A. Mr. Tuppela asked Lepisto to take up his case,

take it to a lawyer and help him along, and Lepisto

promised to do that for him.

Q. Was there anything further said? Was any-

thing said as to what Lepisto was to get for that?

A. Well, he promised Lepisto one-half of what

he gets from the Chichagoff Mining Company, if

he get money or claims or what.

Q. That was done at that time?

A. Yes; that was.

Q. Did Mr. Tuppela continue to come to your
house after that? [179]
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(Testimony of Mrs. Frank Oja.)

A. Yes; he come there most every day. He
come here and eat with Lepisto, because they always

went together for lawyer Winn.

Q. How long did Tuppela continue to come to

your place there, to your house?

A. Oh, he came there with him, came couple of

weeks before Lepisto get boarding-house; he come

up to my place to eat.

Q. Do you remember when his trial took place

with the Chichagoff Mining Company?

A. Yes, sir.

Q. Did Mr. Tuppela at that time talk over his

relations with Mr. Lepisto? A. Yes, sir.

Q. What did he say at that time? A. Tuppela?

Q. Yes.

Mr. COBB.—Fix the time and place.

Q. About the time that the trial took place, the

case of Tuppela against the Chichagoff Mining Com-

pany in this court.

A. He was very pleased. Lepisto help him all

along.

Cross-examination.

(By Mr. COBB.)

Q. Just said he wanted to help him?

Mr. HELLENTHAL.—He said he was very

pleased with the way Lepisto helped him along.

Q. When was this meeting at your house that

you testified to when they made this agreement?

A. It was 1918. [180]

Q. In 1918. A. November.

Q. November? A. No; December.
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(Testimony of Mrs. Frank Oja.)

Q. What day in December? A. 28th.

Q. Tiippela then said he was going to give him

one-half? A. Yes.

Q. And Lepisto said he was going to help him?

A. Yes, sir.

Q. Is that all that was said?

A. He said he would have to get some place

where he can eat and sleep because there

—

Q. (Interrupting.) Eat and sleep? A. Yes.

Q. Where was he eating and sleeping then?

A. He was at my house most of the time.

Q. How long did he stay there?

A. My house?

Q. Yes.

A. He didn't sleep there, but he came there from

time to time to eat.

Q. How long did he get his meals there?

A. He get two weeks for regular,

Q. How? A. About two weeks he came there.

Q. Mr. Lepisto didn't pay you for that, did he?

A. Well, Lepisto said he was going to pay for it.

Q. Did Lepisto pay for it? [181]

A. (Continuing.) Because he didn't want to

spend his money. He didn't have very much him-

self. He said he didn't

—

Q. (Interrupting.) Well, now just answer my
question.

Mr. HELLENTHAL.—I think she answered it.

Mr. COBB.—No; she hasn't.

Q. Did Lepisto pay you for it?

A. No; he didn't.
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(Testimony of Mrs. Frank Oja.)

Q. Mr. Tuppela paid you for it, didn't he?

A. Yes; he paid himself after.

Q. Now, that was four weeks?

A. No; two weeks for regular that he was there.

Q. How long did he stay there after December

28th? A. Didn't stayed few days.

Q. Just a few days ? A. Yes, sir.

Q. Then he went away? A. Yes.

Q. Can you tell the jury about how many days?

A. Well, I couldn't remember exactly what days.

Q. It wasn't but the two or three days?

A. Not after.

Mt. COBB.—That's all.

TESTIMONY OF MRS. EMILY SORRI, FOR
DEFENDANTS.

Mrs. EMILY SORRI, called as a witness on be-

half of the defendants, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name?

A. Emily Sorri. [182]

Q. You live in Juneau. A. Yes.

Q. Did you live in Juneau during the summer of

1919? A. Yes.

Q. Did you know Mr. Lepisto at that time?

A. Yes.

Q. Did you know Mr. Tuppela during that year?

A. Yes.
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( Testimony of Mpb. Emily Sor.ri.).

Q. Did Mr. Tuppela frequently come to your

house

—

Mtr. COBB.— (Interrupting.) I object to his

leading the witness. Counsel has been doing more

testifying than the witness.

Q. Did you have occasion to meet Mr. Tuppela

during that year?

Mr. COBB.—I object to his leading the witness.

The COURT.—She may answer that. Simply

preliminary. Did you have occasion to meet Mr.

Lepisto during, Mr. Tuppela during that year?

A. Yes, sir.

Q. Where did you meet him?

A. Met him in my house.

Q. How many times? A. Oh, many times.

Q. Shortly after the first of the year, after Jan-

uary, did you meet Mr.

—

A. (Interrupting.) I met them every week, but

I can't remember now the dates, but I met them

quite often.

Q. Shortly after January, did you meet Mr.

Tuppela, or in January, shortly after the first of

the year, did you meet Mr. Tuppela in your house ?

A. Yes. [183]

A. Yes,

Q. Was there anybody present with you at that

time ? A. Yes ; there has been.

Q. Who was present with you?

A. Lilly Forsman.

Q. Was she also present at the time you met

—

A. (Interrupting.) Pretty nearly all the time.
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(Testimony of Mrs. Emily Sorri.)

Q. How long did you continue to meet Mr. Tup-

pela at your house during that year ?

A. How often, you mean?

Q. How long? A. Oh, all the year round.

Q. Now, shortly after the first of January, did

you meet Mr. Tuppela in your house? A. Yes.

Q. Was there anything said about Mr. Tuppela

in regard to arrangements that he had made with

Mr. Lepisto?

A. Yes; he always talked about Lepisto and him-

self, if he win the Chichagoff case he would give

him a half.

Q. Now, what did he say?

A. He said Lepisto is to get a half.

Q. What else did he say about it?

A. That he was well pleased with Lepisto in his

work.

Cross-Examination.

(By Mr. COBB.)

Q. What business were you in at that time?

A. What business? The same business I am in

now. I am running a Russian steam bathhouse.

He comes and takes baths.

Mr. COBB.—That's all. [184]
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TESTIMONY OF LILLIAN FORSMAN, FOR
DEFENDANTS.

LILLIAN FORSMAN, called as a witness on be-

half of the defendants, having been first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? A. Lillian Forsman.

Q. Where do you live ? A. In Juneau.

Q. Where did you live in the summer of 1919?

A. In Juneau.

Q. At that time did you know Mr. Tuppela?

A. Yes, sir.

Q. Did you know Mr. Lepisto?

A. Yes, sir.

Q. Did you know Mrs. Sorri? A. Yes, sir.

Q. Did you at that time, during the summer,

about the middle of the summer, did you ever

have occasion to meet Mtr. Tuppela?

A. Yes, sir.

Q. Where did you meet Mr. Tuppela?

A. At Sorri 's house.

Q. Who was present at the time that you met

him? A. Mrs. Sorri and Tuppela.

Q. At any of those meetings, or at that meeting,

did Mr. Tuppela say anything about the arrange-

ments he had with Mr. Lepisto? A. Yes, sir.

Q'. What were those arrangements?

A. Oh, he said something about how he had made
an agreement [185] with Henry Lepisto; that
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(Testimony of Lillian Forsman.)

Lepisto and Mm was in partnership and that

Lepisto was to get one-half of whatever they won
from the Chichagoff Mining Company.

Cross-examination.

(By Mr. COBB.)

Q. Were you living with Mrs. Sorri at that

time? A. No, sir.

Q. How? A. No.

Q. How did you happen to be up there?

A. We live right across the street.

Q. You live across the street. Did they call

you to hear that conversation?

A. No ; but I used to drop in there

—

Q. (Interrupting.) Just happened to be there.

A. Yes.

Mr. COBB.—That's aU.

Mr. HELLENTHAL.—I now move to read the

testimony of John R. Winn, previously given in the

same matter, between the same parties in this court-

room, on the main bearing of the injunction case.

Mr. COBB.—^We object to it. There is so much
now that is irrelevant and immaterial, and besides

it is not shown that the witness is dead or that they

couldn't have procured his testimony for this trial

—

no reason given for a violation of the rule. It is

true that testimony taken in the same case may be

used, but not in another case between the same par-

ties, for the obvious reason that there may be a good

many additional facts that would be [186]

brought out if the witness were called.
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Mr. HELLENTHAL.-^I realize tMt perhaps it

is subject to the objection that we haven't shown

that Judge Wjnn is not within the jurisdiction of

this court.

Mr. COBB.—^You can take his deposition, if he is

not, and give me an opportunity to bring ©ut a good

many things.

The COURT.—It is not between the same parties

either.

Mr. COBB.—Not between the same parties.

Mr. HELLENTHAL.—If your Honor please, I

want to call attention to the fact that it is between

the same parties so far as my case on the cross-com-

plaint is concerned.

The COURT.—Objection sustained.

Mr. HELLENTHAL.—May we, for that pur-

pose, stipulate that Mr. Winn has been in California

for the last year ?

Mr. COBB.—Yes.
Mr. HELLENTHAL.—And has resided in Cali-

fornia during the past year?

Mr. COBB.—Yes; that's a fact.

The COURT.—Objection sustained.

Mr. HELLENTHAL.—Allow us an exception.

We now offer the deposition of Mr. Rust.

Mr. COBB.—The only thing you want to show is

that he was willing to pay that money? We'll ad-

mit that.

Mr. HELLENTHAL.—The jury might not be-

lieve, you, Cobb.

Mr. COBB.—That's one objection, and the
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furtlier objection is that it is irrelevant and im-

material.

The COURT.—Objection sustained.

Mr. HELLENTHAL.—Allow us an exception.

I would like to offer the part of the amended

answer that has been previously offered in this

case, and particularly [187] paragraph IV of

the amended complaint.

The COURT.—Paragraph IV of the amended

complaint ?

Mr. HELLENTHAL.—Amended answer to the

amended complaint, in cause No. 2026-A, with

particular reference to the value as contemplated

by Mr. Tuppela at the time of making the agree-

ment.

Mr. COBB.—That is already in evidence.

Mr. HELLENTHAL.—It's only for one pur-

pose that it is in evidence.

The COURT.—Any objections?

Mr. COBB.—Why, no; that is already in evi-

dence for every purpose, as I understand it. It's

an exhibit.

The COURT.—You may read that. Read it to

the jury.

Mr. HELLENTHAL.— (Reading:) "Referring

to paragraph III of said amended complaint, de-

fendants deny, all and singular the material alle-

gations therein contained, except that they admit

that neither the plaintiff nor Tuppela knew the

amount of ore mined or the value thereof from the

claims therein referred to, but they further allege

that it was known to both the plaintiff and Tup-
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pela that the amount was a very large one, to wit,

approximately one million dollars."

Mr. COBB.—Plaintiff rests.

Mr. HELLENTHAL.—May I have this marked,

this deposition of Judge Winn's, in connection

with my offer, and have the record show that that

offer was refused and the defendants allowed an

exception.

The COURT.—You have an exception already.

Mr. HELLENTHAL.—I wish to have that in

particular.

The COURT.—The offer is already made.

Mr. HELLENTHAL.—But I want it marked so it

can be identified. [188]

The COURT.—It can be marked for identifica-

tion.

(Whereupon transcript of John R. Winn's testi-

mony was marked for identification.)

Mr. HELLENTHAL.—I now move that the ex-

hibits introduced by the plaintiff, being the

amended complaint, answer to the amended com-

plaint, in the former action, between Henry Lepisto

and Tuppela, be withdrawn, for the reason that at

the time they v/ere admitted, they were admitted for

the special purpose that there was a plea of re,s

judicata, and that as that plea has been withdrawn,

they would be immaterial, and I ask that they be

withdrawn as exhibits.

The COURT.—Any objection.

Mr. COBB.—Why, yes. That is necessary to the

plaintiff's case.
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The COURT.^I hardly think so, under the ad-

missions in the amended answer.

Mr. COBB.—How is that?

The COURT.—I hardly think so under the ad-

missions of the amended answer.

Mr, COBB.—Well, they're admissible for an-

other pui'pose besides that, and that is the findings

of fact, when they are based upon the pleadings

and the evidence, are absolutely binding on the

defendant—some of those findings.

The COURT.—He isn't offering to strike those.

He isn't moving to strike the findings and the de-

cree, simply the

—

Mr. COBB.—(Interrupting.) Only the plead-

ings'?

The COURT.—Only the pleadings.

Mr. COBB.—^Just what was litigated in the other

case.

The COURT.—They may be stricken. [189]

Mr. COBB.—Well, we'll accept.

Mr. HELLENTHAL.—Now, I move that we
strike the findings and decree for the reason that

the decree is admitted and the findings in that

case are not proper in this case. I wish to be

heard on that. I have some authorities on that

point to this effect: That in a case where a per-

son supposes he has two remedies and pursues a

remedy like specific performance or an action to

have a trust established, if he fails and never had

a remedy of that kind because he was mistaken,

there is no res judicata. The only effect that kind

of decision has is to determine that he never had,
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or never was entitled to those equitable remedies.

I have a considerable number of authorities on

that.

The COURT.—How is that pertinent here?

Mr. HELLENTHAL.—It is pertinent here.

The COURT.—You allege in your amended an-

swer an equitable remedy in this case. You set

up the same facts as you set up in the equity case

before. They were litigated. Your first amended

answer tried to litigate the same thing over again.

Of course, it is res judicata^ the same facts.

Mr. HELLENTHAL.—Conceding that they are

exactly the same facts, conceding that, the face that

we thought we were entitled to a particular remedy

in equity

—

The COURT.—Yes, but—
Mr. HELLENTHAL.— (Continuing.) That

doesn't prevent us from suing on the same contract

again in an action at law.

The COURT.—That's what you have done.

Mr. HELLENTHAL.—That's what I have done,

but you compelled me to elect under that proposi-

tion, so I could not go through [190] and see

what I was entitled to under that contract. I

would have liked to have that chance, but I was

forced to elect.

The COURT.—You are not entitled to elect.

You are seeking two inconsistent remedies in the

same answer, which you cannot do under any law

or any practice. You must elect one or the other.

Mr. HELLENTHAL.—I have elected on the

quantum meruit.
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The COURT.—Yes, and you are bound by it.

The motion will be denied.

Mr. HELLENTHAL.—Allow us an exception.

The COURT.—You may take your exception.

Thereupon, the plaintiff and defendants having

rested, and arguments having been made to the

jury, the Court instructed the jury as follows:

[191]

INSTRUCTIONS OF COURT TO THE JURY.

Ladies and Gentlemen of the Jury:

It becomes the duty of the Court to instruct the

jury upon the law of the case. The jury are the

sole judges of the facts as presented to them and

iallowed by the Court to be presented to them, of

the case. But it is the duty of the Court to de-

termine what testimony shall be admitted to the

jury for them to pass upon and also to instruct the

jury as to the law applicable to the case.

This is a civil case, and the jury are not bound

to find, in accordance with the rule in criminal

cases, that proof shall be beyond a reasonable

doubt. They are, however, bound to find accord-

ing to the preponderance of the evidence submitted

to them. So, in this case, you will find from the

evidence as submitted to you, basing your verdict

on the preponderance of the testimony or evidence

submitted.

This case arose in this way: J. H. Cobb, as trus-

tee for John Tuppela, is suing the defendant Henry

Lepisto and O. J. Wicklander and A. P. Lager-

gren as sureties for him, on an injunction bond.
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This injunction bond was given in the case com-

menced by Henry Lepisto against John Tuppela,

J. H. Cobb as trustee for Tuppela, and the

Chichagoff Mining Company, wherein he sought an

injunction restraining the Chichagoff Mining Com-

pany from paying over to J. H. Cobb the sum of

$75,000 at the Bank of California in Seattle, in ac-

cordance with the terms of an agreement made be-

tween J. H. Cobb, as trustee for Tuppela, and Tup-

pela, and the Chichagoff Mining Company.

The injunction order restrained the Chichagoff

Mining Company [192] from paying over this

sum of money anywhere outside of the Territory

of Alaska; that is, outside of the jurisdiction of

this court ; and it also restrained Tuppela and J. H.

Cobb as his trustee, from receiving the sum of

$75,000 outside of the Territory. It further re-

strained J. H. Cobb, as trustee, from paying out

this sum of money, from encumbering it or con-

cealing it. In other words, it impounded the money

to be paid over to J. H. Cobb and enjoined him

from using it.

The injunction bond was given as a condition

precedent to the issuance of the injunction, as re-

quired by the statute, which requires that before

an injunction shall issue, a bond shall be given to

save the defendant harmless from all costs or dam-

ages arising because of the injunction. The bond

which was furnished by Lepisto, together with his

sureties, the other defendants, Wicklander and

Lagergren, provided that the said Tuppela and the

other defendants would be saved harmless because
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of the injunction order from loss or damages aris-

ing out of the issuance of the injunction.

That case in which Lepisto was suing John Tup-

pela, J. H. Cobb, as trustee for John Tuppela, and

the Chichagoif Mining Company, came up before

the court here. Judge Fred M. Brown, presiding,

who decided that the injunction was issued wrong-

fully and without sufficient cause. The case came

up for trial and was dismissed of a want of equity.

These facts are admitted in the pleadings. It is

admitted by the defense that the injunction or-

der, as I have stated it to you, was issued; that a

bond was given to save all these defendants harm-

less because of the injunction order; that the in-

junction was dissolved because it was issued with-

out sufficient [193] cause and that the case was

afterward dismissed. Therefore, the plaintiff is

entitled to damages on the bond for the issuance

of the injunction. This is conclusively established

by the order of dismissal of the injunction and by

the order of dismissal of the suit, and the defend-

ants cannot attack either the order of dismissal

of the injunction or the order of dismissal of the

suit, collaterally; that is, they could have attacked

directly by an appeal to a higher court, but there

is no record in this case that they appealed to a

higher court, and, therefore, those decisions are

conclusive upon the defendants. It has been con-

clusively established by the evidence before you

that the restraining order obtained by Henry

Lepisto, plaintiff in the case against John Tup-

pela, J. H. Cobb, as trustee for John Tuppela, and
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the Chichagoff Mining Company, on or about the

16th day of December, 1920, was procured wrong-

fully and without sufficient cause ; and it is further

conclusively established that the defendant Lepisto,

as principal, and the defendants Wicklander and

Lagergren, as sureties, are liable on the bond sued

upon for all damages caused to the plaintiff by rea-

son of the procuring of the issuance of such injunc-

tional restraining order.

In his complaint, the plaintiff seeks to recover

damages, viz., the legal rate of interest on $75,000,

payment of which by the Chichagoff Mining Com-

pany was enjoined, during the period for which

the plaintiff was deprived of the use of that money.

The restraining order, by its terms, restrained

and prohibited the Chichagoff Mining Company
from paying, and the plaintiff from receiving, the

said sum of $75,000 in the Bank of California, at

Seattle, Washington, but did permit the Chichagoff

Mining Company to pay the said money to the

plaintiff within the [194] Territory of Alaska,

in which event, however, the said restraining order

restrained and prohibited the plaintiff from, in

any manner, using the said money or from obtain-

ing any benefit therefrom during the period that

the restraining order was in force and effect.

And you are therefore instructed that the fact

that the said money could have been paid to the

plaintiff by the Chichagoff Mining Company in the

Territory of Alaska, constitutes no defense to the

plaintiff's cause of action. The measure of plain-

tiff's damages on the bond is the interest upon
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$75,000, calculated at the legal rate provided in

the Territory of Alaska, which is eight per cent,

for the period during which the plaintiff was de-

prived of the use and benefit of said money by

reason of said restraining order.

There is also another item of damages to which the

plaintiff is entitled and to which plaintiff has

testified, namely $25 paid to Isaac Hamburger for

reporting the hearing on the motion to dissolve the

restraining order, before Judge Fred Brown.

So you will, when you retire to your jury-room,

consider the question of the interest on $75,000

during the time for which the plaintiff was de-

prived of the use of said money—that is, from the

second day of January, 1921, up to the ninth day

of April, 1921.

It has, however, been submitted in evidence that

the date for a hearing on the injimctional order

was set for the first day of March, 1921, and that

the defendant in that suit, J. H. Cobb, applied

for a continuance through Mr. Henry Roden, of

the hearing on that order. This application was

made and, according to the testimony given by Mr.

Henry Eoden, the continuance was agreed upon

by counsel, Mr. Roden, and counsel for the plain-

tiff [195] in that case, on the condition that no

damages would be claimed during the time of such

continuance. The testimony of Mr. Cobb is to the

effect that he arrived here on the ninth or tenth

day of March, at which time he attempted to take

the matter up before the Court, but that the Court

refused to hear the same because Judge Brown was
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about to come to Juneau to hear cases, and that

he put the matter over until Judge Brown's ar-

rival.

This continuance, having been made at the re-

quest of the plaintiff in this case, J. H. Cobb, you

will not allow any interest on the sum of $75,000

during the time for w^hich that continuance was had

at his request; that is, from the first day of March

•until the 10th day of March, when Judge Jennings

refused to hear the case. You will, therefore, in

determining the amount of damages on the bond,

calculate the interest from the second day of Janu-

ary, 1921, up to the first day of March, 1921, and

from the tenth day of March, 1921, to the ninth

day of April, only; when, according to the testi-

mony, the injunctional order was dissolved.

This is all there is to the plaintiff's case, and,

were it not for the defense in the case, you would

find for the plaintiff in the amount due him by

reason of the facts stated to you. But the defend-

ant herein has interposed a counterclaim, which he

is entitled to do, for the reasonable value of the

services performed by him in assisting John Tup-

pela in his case against the Chichagoff Mining

Company, and the defendant sets up a claim for the

reasonable value of his services, rendered to John

Tuppela at Tuppela's special instance and request,

which he alleges in his counterclaim to be of the

value of $25,000. [196]

As to this counterclaim, I instruct you that if

you find and believe from the evidence that Henry

Lepisto performed services for John Tuppela, at
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his special instance and request, in connection witli

the case of John Tuppela against the Chichagoff

Mining Company, in providing Tuppela with room

and board, studying the facts upon which Tuppela

based his right of recovery in that case, explaining

the facts to and interpreting for Tuppela 's counsel,

using his personal influence and standing in the

community in procuring an attorney in connection

with said litigation, assisting in paying for Tup-

pela 's laundry, and advancing him small sums of

money from time to time, you will allow the said

Lepisto the reasonable value of his services. In

estimating the value of said services, however, you

are not to take into consideration the importance

of the case of Tuppela against the Chichagoff Min-

ing Company or the amount involved therein, or

what may have been afterwards recovered from the

Chichagoff Mining Company. The value of the ser-

vices rendered, if any, is identically the same

whether the case is important or trifling or whether

the amoimt involved or recovered therein was large

or small. There having been no special profes-

sional skill involved in the matters alleged in the

counterclaim, the recovery, if any, by Lepisto under

this counterclaim should be the reasonable value

of the services he rendered.

By reasonable value of services is meant the sum

for which such services or similar services could,

at the time and place there rendered, have, under

all the circumstances surrounding the case, been

obtained from Lepisto or from any other person,

and in estimating these services you may take into
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consideration the time that Lepisto devoted to the

services, the value of the [197] time as measured

by the wages that Lepisto could reasonably have

earned during the same time in similar or other

employment, and all other facts and circumstances

surrounding the rendering of the services.

If you find for the defendant Henry Lepisto on

his counterclaim for services he alleges he rendered

John Tuppela, you will fix the reasonable value of

such services as you find, from the evidence, that

Lepisto actually rendered at the special instance

and request of Tuppela. By reasonable value is

meant the sum for which the services, or similar

services, could have been procured either from said

Lepisto or others at the time and place and under

the circumstances of their rendition.

You are further instructed that the agreement

testified to between Lepisto and Tuppela as having

been made on or about December 29, 1918, was held

by this court as void and the defendant cannot

recover anything under such agreement even if

the agreement was actually made, because the

decision in that case has settled that and binds

both the plaintiff and the defendant.

But, if you find that Tuppela and Lepisto did

make the agreement as claimed by Lepisto, then

you may consider that agreement as claimed, for

the purpose only of fixing the reasonable value

of Lepisto 's services, if you find that he did render

any services. The amount fixed in that agreement,

if you find it was made, is not in any way con-

trolling upon you and you should consider it only
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in arriving at the reasonable value of the services,

as herein defined; and, in considering this agree-

ment you should take into consideration all the

surrounding circumstances inducing the entering

into of such agreement by [198] Tuppela, in-

cluding Tuppela's mental condition and his financial

circumstances. If, however, you fail to find that

any agreement was made between Tuppela and

Lepisto, as claimed by the latter, then you will

entirely disregard Lepisto 's testimony as to the

amount of compensation he was to receive under

the agreement.

You are further instructed that certain plead-

ings and findings of fact were admitted in evi-

dence from the case of Henry Lepisto vs. John Tup-

pela, J. H. Cobb and the Chichagoif Mining Com-

pany, in which the injunction was issued; and you

are instructed that such papers were allowed to

be introduced by the plaintiff in this case for one

purpose only and you should consider them for

that purpose only—to show the defendant's lia-

bility on the bond, and that the case was dismissed.

And I instruct you that you are not to consider

the papers so introduced by the plaintiff for any

other purpose.

I instruct you that the defendant Lepisto, under

his answer and counterclaim, alleging services for

John Tuppela, claims that* such services were of

the reasonable value of $25,000', which allegation

has been denied by the plaintiff. I instruct you

that evidence has been submitted to you as to the

kind of services performed and the amount as well
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as of the reasonable value thereof, and in this con-

nection, I instruct you that if you find that such

services were rendered and accepted by Tuppela, as

claimed by the defendant Lepisto, and that they

were not gratuitously rendered, you should fix the

reasonable value of said services. And if you find

that such services were rendered by Lepisto and

accepted by Tuppela, the presumption is that they

were not rendered gratuitously. [199]

I further instruct you that in determining the

reasonable value heretofore referred to of the ser-

vices rendered by the defendant Lepisto, you may
consider all the conditions under which such ser-

vices were rendered; and I instruct you to con-

sider in this connection the amount of the ser-

vices rendered and the value paid for similar ser-

vices under the circumstances set forth, at the

time and place that the services were rendered;

and in this connection you may consider the amount

that Tuppela agreed to pay for such services, under

the instructions that I have heretofore given you

in that regard.

I further instruct you that in determining the

reasonable value of the services rendered by the

defendant Lepisto, if you find that the defendant

rendered services under these instructions, you are

allowed to consider the fact that Tuppela 's pecuni-

ary condition was such that unless he recovered

from the Chichagoff Mining Company, he would not

be able to pay for the services rendered, if you
find such to be the fact.
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I further instruct you that under these instruc-

tions the value, if any, of plaintiff's services being;

an unliquidated amount, you are not entitled to find

the value and time of the services, with interest

thereon. So, in determining the amount of recovery

you are authorized to take into consideration the

fact that the services were rendered, if you find

that they were rendered, at the time they were

rendered, and that they have not been paid for up

to date, and that the plaintiff is without and has

been without remuneration for such services.

Finally, ladies and gentlemen, it is for you to

determine what the reasonable value of the services

were that Henry Lepisto rendered to Tuppela, if you

find that any services were rendered by him under

the testimony submitted to you in this case. [200]

You are the sole judges of the weight to be given

to the testimony of the witnesses, and you are not

bound to find in conformity with the declarations

of any number of witnesses against a less number

or against a presumption satisfying your mind. A

witness wilfully false in one part of his testimony

may be distrusted by you in other parts of his testi-

mony.

This has been a long case, and I am now about to

submit it to you. You should consider the testi-

mony fairly and impartially. Do not let statements

of counsel not borne out by the evidence to influence

you in any way; any statements of counsel which

are not evidence should not be considered by you

as evidence. You should take the evidence of the

witnesses who were on the stand and who were
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first sworn to tell the truth and nothing but the

truth before you. That is the evidence which 3 ou

should take and on which you should render your
verdict.

You will now be handed two forms of verdict

—

one finding for the plaintiff and one for the de-

fendant. In considering this case, you should allow

the plaintiff, under the instructions I have given

you, the amount which you should find to be due
him. If you find an amount for the defendant for

services performed by him for the plaintiff in an
amount less than the amount that you find for the

plaintiff, you will deduct that amount from the

amount due the plaintiff and render your verdict for

the difference. If, on the other hand, you should
find for the defendant for a greater amount than
you find to be due the plaintiff for his damages, you
should deduct the amount which you find for the

plaintiff from the amount which you have found
to be due the defendant and render your verdict for

the defendant accordingly. [201]

Thereupon on request of counsel for the defend-
ants, the Court further instructed the jury as fol-

lows, to wit:

The evidence of the agreement was also admitted
in evidence to show that the services were nor
gratuitous—that is, rendered without consideration.

Whereupon in open court and the presence of
the jury, counsel for plaintiff, excepted as follows:
Mr. COBB.—The plaintiff excepts to the instruc-

tion that we asked to the effect that if the services
performed, if any—that if he didn't comply with the
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contract in performing the services, then they

couldn't consider the contract for the purpose in

connection with the amount to be allowed.

The COURT.—I gave that.

Mr. COBB.—WeU, if you gave that, I didn't

hear it. If you gave that, I have no exceptions.

The reason is that otherwise they would have

nothing to go by.

The COURT.—My intention was to give thai".

The other part I declined to give.

Mr. COBB.—I didn't catch it that you told them

specifically.

The COURT.—I said, ''If, however, you fail to

find that any agreement was made between Tup-

pela and Lepisto, as claimed by the latter, then

you will entirely disregard Lepisto 's testimonj^ as

to the amount of compensation he was to receive

under the agreement." I gave that.

Mr. COBB.—Very well, then. I didn't catch it.

(Whereupon the jury retired for deliberation on

a verdict and subsequently returned the following

verdict.) [202]

[Caption and Title.]

ASSIGNMENT OF ERRORS.

The plaintiff in this action, in connection with

his petition for a writ of error, makes the following

assignment of errors which he avers occurred upon

trial of the cause, to wit:

I.

The Court erred in the admission of evidence
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offered by the defendant, and in failing and refusing

to exclude it on motion of plaintiff, in the following

instances: In the testimony of Frank Oja, on cross-

examination by Mr. Cobb, as follows:

Cross-examination.

(By Mr. COBB.)

Q. Did Henry Lepisto ever pay you for any

of John's board? John Tuppela's board'?

A. No.

Q- He told you that he would make arrange-

ments with the lawyers and that it would be

taken care of, is that if?

A. He told me that if Tuppela don't pay it

he would pay it, but Tuppela paid it himself.

Q. He didn't give you any writing to that

effect? A. No.

Mr. COBB.—I move the Court to exclude

the testimony that Henry Lepisto told him

that if John Tuppela didn't pay it [203] he

would on the ground that the promise was

void.

The COURT.—It's an original promise, isn't

it?

Mr. COBB.—How is that?

The COURT.—It's not void. If I go to a

man and tell him to go to the storekeeper and

tell him to give him credit, it's an original

promise, isn't it?

Mr. COBB.—No, sir. If he goes there and

says, "You board this man and I'll pay," that's

an original promise. That isn't a promise to
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answer for the default or debt of another; but

if he says, ''You credit this man and if he

doesn't pay you, I will," that's a promise to

answer for the debt or default of another and

comes within the statute of frauds.

Mr. HELLENTHAL.—The statute only pro-

vides that no action shall be brought. It only

says that. And it is a good moral considera-

tion for this purpose.

Mr. COBB.—Moral consideration for $25,000

to make a void promise? It strikes me as so

ridiculous that it would, that it ought to be

excluded on the ground that the promise al-

leged is void.

The COURT.—Objection overruled.

Mr. COBB.—We'll except.

n.

The Court erred in admitting the evidence of

Henry Lepisto, the defendant, fixing and stating

the speculative value of his services to the plaintiff,

for his alleged special, business and professional

service in addition to the actual value thereof,

without any evidence or proof at any time in the

trial that the said Lepisto was qualified by ex-

perience, skill, education or otherwise, to know

and fix such value, as follows: [204]

Direct Examination (Continued).

(By Mr. HELLENTHAL.)
Q. What was the reasonable value of those

services that you have testified to?

A. A thousand dollars.
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Q. Figured on the basis of what you had
been earning before

—

A. (Interposing.) Yes; ordinary wages for

unskilled labor.

Q. What was the reasonable value of the

services considering the kind of services that

you rendered?

Mr. COBB.—We object.

Q. (Continuing.) And the ordinary value
placed upon those services?

Mr. COBB.—We object to that. He isn't

shown to be qualified to speak. In the first

place, he has not shown them to be any ser-

vices except such as might be rendered by any
person—no special skill required—any person
who can speak Finnish and English.

The COURT.—Read the question, Mr. Re-
porter.

(Question repeated.)

^

The COURT.—I think I'll overrule the ob-
jection.

Mr. COBB.—We except.

The COURT.—You may answer.
A. Considering the fact—

Q. (Interrupting.) Just place a value on it

without explaining. The question is plain.
A. About $10,000.

III.

The Court erred in sustaining the verdict of the
jury for $4,975, and entering judgment against the
plaintiff thereon for that amount over the objection
and exception of the plaintiff, because the evidence
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on the trial as to the value of the service rendered

was insufficient to justify the verdict, or the judg-

ment, and was against the law in this: In permitting

the defendant [205] Lepisto to testify that his

services were worth the sum of about $10,000, such

testimony being based solely on his unsupported

statement, and not supported by any other testi-

mony or proof of experience, skill, or education, or

knowledge of the matters, and the witness not be-

ing supported or aided in any such respect by the

testimony of any other witness, or at all, and be-

cause such unsupported evidence of said Lepisto

was the only evidence upon which the jury could

or did base the verdict in the case, and was insuffi-

cient.

IV.

The Court erred in sustaining the verdict of the

jury for $4,975, and in entering judgment against

the plaintiff thereon for that amount, over the ob-

jection and exception of the plaintiff, because the

evidence on the trial as to the value of the service

rendered was insufficient to justify the verdict, or

the judgment, and was against the law in this : That

the defendant Lepisto on the witness-stand, in his

evidence, fixed the just demand due to be for ser-

vices actually rendered at the rate of Four and a

quarter ($4.25) dollars per day, for the time actu-

ally employed by him in such service, and that his

services did not exceed about ten days' actual time,

and that no other evidence of any kind was pre-

sented to the Court or jury of any other service;

that there was no evidence offered on the trial to
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enable or justify the jury in finding any verdict

for the defendant other than for the said actual

value of said Lepisto 's services at the valuation fixed

by him of Four and a quarter ($4.25) dollars per
day, and the evidence thereon was wholly insufficient

to justify any verdict in any amount for the defend-

ant in excess of the sum claimed by the plaintiff as

damages for the interest due on the money with-

held from him by the bond in attachment given by
the defendants in this case; that there was no evi-

dence that his services were worth more than Four
and a quarter ($4.25) dollars per day, and all the

evidence offered was not sufficient [206] to jus-

tify the jury in returning the verdict for the sum
of $4,975, or any greater sum than $1,000, and there

was no other evidence on that question.

V.

The Court erred in admitting the evidence of

Henry Lepisto, defendant, to go to the jury, of the

terms and conditions, and his services thereunder,

of the alleged agreement between Lepisto and Tup-

pela, the plaintiff, of December 28, 1918, as follows

:

Direct Examination (Continued)

.

(By Mr. HELLENTHAL.)
Q. Now, Mr. Lepisto, yesterday you testified

as to having entered into an agreement with

Mr. Tuppela at Mr. Oja's house on December

28, 1918, as I remember it. What did you agree

to do under that agreement and what did Tup-

pela agree to pay you for your services under

that agreement?
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Mr. COBB.—We object to that. They have

elected to proceed upon the quantum meruit,

and it is irrelevant and immaterial; besides the

contract has already been declared void.

Mr. HELLENTHAL.—I wish to be heard on

that, your Honor.

The COURT.—The only question is the deter-

mination of the value of the services performed.

Now, the question in my mind, Mr. Cobb, is

whether he can show a portion of this contract

to determine the value of the services as con-

sidered by Mr. Tuppela and the defendant at

the time he made that contract. Of course,

it is in no way binding, but the question in

my mind is whether that can be admitted or

not for the purpose of showing what the value

of the services was considered to be at the time

the contract was entered into. I would like

to hear from you on that. The question came

up yesterday and I have been running the mat-

ter down and I find considerable authority

—

[207]

Mr. HELLENTHAL.— (Interrupting.) I

have looked up those cases and I asked at that

time that I be given additional time. Looking

up the authorities, I find that it is competent

for three reasons—first, to determine, or as

throwing some evidence on, the value of the

services rendered; second, it is competent be-

cause it shows that the services were not volun-

tarily rendered; it is competent for that pur-

pose; and, third, it is competent to show that
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they were requested of him. The last two al-

most merge in one; but nevertheless I think

there is some distinction.

(Whereupon after argument, the Court ruled

as follows:)

The COURT.—I have examined some of the

authorities. They all seem to be the same way.

The objection is overruled without you can show

me some authorities on the other side.

Mr. COBB.—How's that?'

The COURT.—The objection is overruled un-

less you can show me some authorities.

Mr. COBB.—The authorities I looked up—

I

didn't expect this to come up—there are

authorities in line with that, but I think the

better rule is that it is not admissible; at least,

that if it should be held to be admissible, it

should be upon very strict instruction to the

jury by the Court. It especially shouldn't be

admissible in this case. This defendant, who
now proposes to testify to the agreement yes-

terday testified to a state of facts in which

weakmindedness

—

The COURT.—(Interrupting.) Yes; I un-

derstand aU that, but that is a matter to be

taken into consideration by the jury under in-

structions from the Court.

Mr. COBB.—Very well. We'll just reserve

an exception. I don't know that it will make
much difference. [208]

VI.

The Court erred in sustaining the verdict of the
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jury for $4,975, and entering judgment against the

plaintiff thereon for that amount, over the objec-

tion and exception of the plaintiff, because of mis-

conduct by the jury in allowing the defendant ex-

cessive verdict in that amount, which appears to

have been given by the jury under the influence of

passion and prejudice, and being a sum largely in

excess of that justified by the evidence in the case,

and in violation of the instructions given to the

jury by the Court.

VII.

The Court committed error and an abuse of the

discretion vested in him by law, by which the plain-

tiff was prevented from having a fair trial in this

case in this: In overruling plaintiff's motion for a

new trial upon the various grounds stated therein,

and in sustaining the verdict of the jury for the

excessive sum of $4,975, and entering judgment

thereon against the plaintiff in said sum over plain-

tiff's objection and exception.

VIII.

The Court erred in sustaining the verdict of the

jury for the excessive sum of $4,975, and entering

judgment against the plaintiff, because the said

verdict was given and returned in violation of the

instructions of the Court, as follows:

"In estimating the value of said services,

however, you are not to take into consideration

the importance of the case of Tuppela against

the Chichagoff Mining Company, or the amount

involved therein, or what may have been after-

wards recovered from the Chichagoff Mining
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Company. The value of the services rendered,

if any, is identically the same v^hether the case

is important or trifling, or whether the amount

involved or recovered therein was large or small.

There having been no special professional skill

involved in the matters alleged in the [209]

counterclaim, the recovery, if any, by Lepisto

under this counterclaim should be the reason-

able value of the services he rendered."

IX.

The Court erred and committed an abuse of the

discretion vested in him by law, by which plaintiff

was prevented from having a fair trial in this cause,

by sustaining the verdict of the jury in the sum of

$4,975, and in entering judgment thereon in that

sum over the objection and exception of the plain-

tiff.

WHEREFORE the plaintiff prays that the judg-

ment of the District Court as aforesaid may be re-

versed.

JAMES WICKERSHAM,
Attorney for the Plainti:ff.

Receipt of copy and due and timely service of

the foregoing assignment of errors is hereby ac-

knowledged this 18th day of February, 1925.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants, Except the Chichagoff

Mining Company.

H. L. FAULKNER,
Attorney for Defendant, Chichagoff Mining Com-

pany. [210]
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[Caption and Title.]

PETITION FOR WRIT OF ERROR.

And now comes E. L. Cobb, as trustee for John

Tuppela, plaintiff herein, and says that on or about

the 2'2d day of December, 1924, this Court entered

judgment herein in favor of the defendants, except

the Chichagoff Mining Company, and against this

plaintiff, in which judgment and the proceedings

had prior thereunto in this cause certain errors

were committed to the prejudice of this plaintiff,

all of which will more fully appear in detail from

the assignment of errors which is filed with this

petition.

WHEREFORE this plaintiff prays that a writ

of error may issue in this behalf out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the correction of errors so complained of,

and that a transcript of the record, proceedings

and papers in this cause, duly authenticated, may

be sent to the said Circuit Court of Appeals.

Dated this 18th day of February, 1925.

JAMES WICKERSHAM,
Attorney for Plaintiff.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By , Deputy.

Receipt of a copy and due and timely service of
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the foregoing petition is hereby acknowledged this

18th day of February, 1925.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants, Except the Chichagoff

Mining Company.

H. L. FAULKNER,
Attorney for Defendant, Chichagoff Mining Co.

[211]

[Caption and Title.]

ORDER ALLOWING WRIT OF ERROR.

This 18th day of February, 1925, came the plain-

tiff in error, plaintiff below, E. L. Cobb, as Trustee

for John Tuppela, by his attorney, James Wicker-

sham, Esq., and having this day filed herein and pre-

sented to the Court his petition, praying for the

allowance of a writ of error from the final decision

and judgment made and entered herein on or about

the 22d day of December, 1924, and having also filed

the assignment of errors intended to be urged by

him, praying also that a transcript of the record and

proceedings and papers upon which the judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and fur-

ther proceedings may be had as may be proper in

the premises,

—

IT IS HEREBY ORDERED that a writ of error

issue to the United States Circuit Court of Appeals

for the Ninth Circuit in the above-entitled cause, in
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accordance with the petition of the plaintiff below

and plaintiff in error in this proceeding, upon the

said plaintiff giving bond according to law, in the

sum of Two Hundred and Fifty ($250.00) Dollars,

the surety or sureties on which bond shall qualify

in the sum of Five Hundred ($500.00) Dollars, and

which said bond shall operate as a cost bond only.

[212]

Done in open court this 18th day of February,

1925.

THOS. M. REED,
Judge of the District Court in and for the Terri-

tory of Alaska, Division Niunber One, at Ju-

neau.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By , Deputy.

Entered Court Journal No. 1, page 355. [213]

[Caption and Title.]

WRIT OF ERROR.
The United States of America,—ss.

The President of the United States, to the Honor-

able Judge of the District Court for the Terri-

tory of Alaska, First Division, Juneau,

GREETING:
Because in the record and proceedings, as also

in the rendition of the judgment, of a plea which is

in the said District Court, before you, between E. L.

Cobb, as Trustee for John Tuppela, plaintiff, and
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Henry Lepisto, O. J. Wicklander and A. P. Lager-

gren, and the Chichagoff Mining Company, defend-

ants, a manifest error hath happened, to the great

damage of the said E. L. Cobb, as Trustee for

John Tuppela, plaintiff, as by his complaint ap-

pears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with

all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same

at the said court in the city of San Francisco, Cali-

fornia, on or before thirty days [214] from the

date of this writ, in the said Circuit Court of Ap-

peals, to be then and there held, that the record

and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of

right, and according to the laws and customs of the

United States, should be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

this 18th day of February, 1925, and in the 149th

year of the Independence of the United States of

America.

[Seal] JOHN H. DUNN,
Clerk of the District Court for the Territory of

Alaska, First Division.
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Allowed the day and year above written by

THOS. M. REED,
Judge of the District Court for the Territory of

Alaska, First Division.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk.

Receipt of a copy of the above-entitled writ of

error and the due and timely service thereof is

hereby acknowledged this 18th day of February,

1925.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants, Except the Chichagoff

Mining Company.

H. L. FAULKNER,
Attorney for Defendant, Chichagoff Mining Com-

pany. [215]

[Caption and Title.]

JUDGE'S CERTIFICATE AND ORDER
ALLOWING AND SETTLING BILL OF
EXCEPTIONS.

I hereby certify that I am the Judge by and be-

fore whom the above-entitled cause was tried and

that the foregoing bill of exceptions is a full, true

and correct account and transcript of the evidence

and proceedings had therein, and that it contains

all the evidence heard or considered at said trial.

I also certify that the said bill of exceptions was
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duly presented and filed within the time allowed by

law and the rules of this court.

WHEREFORE, said bill of exceptions being true

and correct, I do now, within the time allowed by

law and the rules of this Court, allow and settle the

same, and order it to be filed and to become a part

of the records of this cause.

Dated at Juneau, Alaska, this 18th day of Febru-

ary, 1925.

THOS. M. REED,
Judge.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By W. B. King, Deputy. [216]

[Caption and Title.]

BOND ON WRIT OF ERROR.

KNOW ALL MEN BY THESE PRESENTS:
That we, E. L. Cobb, as Trustee for John Tuppela,

as principal, and Lockie McKinnon, as surety,

hereby acknowledge ourselves, and each of us, to be

indebted to, and bound to pay to, Henry Lepisto, O.

J. Wicklander and A. P. Lagergren, and the Chi-

chagoff Mining Company, defendants in error in

the above-entitled cause on writ of error, the sum of

Two Hundred Fifty and no/100 Dollars ($250.00),

lawful money of the United States, to the payment

of which sum, well and truly to be made, we bind

ourselves, our and each of our heirs, executors and
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administrators, jointly and severally firmly by
these presents.

The condition of the above obligation is such,

however, that whereas the above-bounden E. L.

Cobb, as trustee for John Tuppela, has sued out a

VTrit of error and appeal in the above entitled and

numbered cause to the United States Circuit Court

of Appeals for the Ninth Circuit, to reverse the

judgment of the said District Court in said cause,

made and entered on December 22d, 1924,

—

NOW, if the plaintiff in error above named shall

prosecute its writ of error to effect, and answer all

damages and costs if he fail to make his plea good,

then the above obligation to be null and void; other-

wise to remain in full force and effect. [217]

WITNESS our hands and seals this 18th day of

February, 1925.

E. L. COBB,
Trustee for John Tuppela, Plaintiff.

By JAMES WICKERSHAM, (Seal)

His Attorney,

Principal.

LOCKIE McKINNON, ( Seal)

Surety.

Taken and acknowledged before me this 18th day

of February, 1925, at Juneau, Territory of Alaska.

[Court Seal] JOHN H. DUNN,
Clerk of the District Court, Territory of Alaska,

First Division.
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United States of America,

Territory of Alaska,—ss.

Lockie McKinnon, being first duly sworn, deposes

and says: I am a citizen of the United States and

the Territory of Alaska; I am over the age of

twenty-one years ; I am not a counsellor or attorney

at law, marshal, clerk of any court, or other officer

of any court ; that I am worth the sum of Five Hun-

dred Dollars ($500.00) over and above all my just

debts and liabilities, and exclusive of property ex-

empt from execution.

LOCKIE McKINNON,
Surety,

Subscribed and sworn to before me this 18 day of

February, 1925.

[Court Seal] JOHN H. DUNN,
Clerk, District Court, Territory of Alaska, First

Division.

The above and foregoing bond appearing suffi-

cient as to form, amount and surety, is hereby ap-

proved this 18th day of February, 1925.

THOS. M. REED,
District Judge.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By
, Deputy. [218]
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[Caption and Title.]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States, To HENRY
LEPISTO, O. J. WICKLANDER and A. P.

LAGEROREN, Defendants, and to HELLEN-
THAL & HELLENTHAL, Their Attorneys,

and to the CHICHAGOFF MINING COM-
PANY, Defendant, and H. L. FAULKNER,
Its Attorney, GREETING:

You, and each of you, are hereby cited and ad-

monished to be and appear at a term of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be held at the city of San Francisco, in the

State of California, within thirty days from the

date of this citation, pursuant to a writ of error

lodged in the office of the Clerk of the District Court

for the Territory of Alaska, First Division, at Ju-

neau, in a cause wherein E. L. Cobb, as trustee for

John Tuppela, is plaintiff in error, and you, the

above-named defendants, and each of you, are de-

fendants in error, then and there to show cause, if

any there be, why the judgment rendered against

said plaintiff in error, as in the said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half. [219]

WITNESS the Honorable THOMAS M. REED,
Judge of the District Court in and for the Territory

of Alaska, First Division, at Juneau, this 18th
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day of February, in the year of our Lord one thou-

sand nine hundred and twenty-five, and of the Inde-

pendence of the United States one hundred and

forty-nine.

THOS. M. REED,
District Judge.

Receipt of a copy and due and timely service of the

said citation is hereby admitted this 18th day of

February, 1925.

HELLENTHAL & HELLENTHAL,
Attorney for Defendants, Except the Chichagoff

Mining Company.

H. L. FAULKNER,
Attorney for the Chichagoff Mining Company, De-

fendant.

Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk.

Entered Court Journal, No. 1, page 355—6. [220]

[Caption and Title.]

STLPULATION RE PRINTING RECORD.

It is hereby stipulated by and between the parties

to the writ of error in the above-entitled cause, by

their respective attorneys, that in printing the rec-

ord in this case, for the use of the United States

Circuit Court of Appeals for the Ninth Circuit, all

captions shall be omitted after the title of the cause

has been once printed, and the words "Caption and
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Title," and the name of the paper or document,

shall be substituted therefor; also, that indorse-

ments other than filemarks may be omitted and the

word, "Indorsements," printed in lieu thereof.

It is further stipulated by the said parties that

Plaintiff's Exhibits Numbers 2, 6, 7 and 8, being the

original complaint in equity in the case of Henry

Lepisto, plaintiff, against John Tuppela, J. H. Cobb,

as Trustee for John Tuppela, and the Chichagoff

Mining Company, in cause No. 2026-A in the Dis-

trict Court for the Territory of Alaska, Division

Number One, at Juneau; the amended complaint in

said cause, the answer to the amended complaint,

and the reply, respectively, which were read into

the record, together with the offers thereof, as they

appear respectively on pages 57-64, 71, 71-76 and

76-79, inclusive, of the typewritten transcript of rec-

ord herein, and which were subsequently ordered

stricken by the trial court, be omitted [221] in

the printing of the said record.

All other parts of the record shall be printed.

Dated this 18th day of February, 1925.

JAMES WICKERSHAM,
Attorney for Plaintiff in Error.

HELLENTHAL & HELLENTHAL,
Attorney for Defendants in Error Except the

Chichagoff Mining Co.

H. L. FAULKNER,
Attorney for the Chichagoff Mining Co., Defendant

in Error.
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Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By , Deputy. [222]

[Caption and Title.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please prepare transcript of record in

this cause, to be filed in the office of the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit, under the writ of error heretofore

allowed by said Court and include in the said tran-

script the following pleadings, proceedings and

papers on file, to wit

:

1. Summons and proof of service thereof.

2. Amended complaint.

3. Answer and counterclaim.

4. Answer of defendant Chichagoff Mining Com-

pany.

5. Reply.

6. Trust deed of John Tuppela. (Pltfs. Ex. 1.)

7. Order to show cause, Lepisto vs. Tuppela.

(Pltfs. Ex. 3.)

8. Bond on attachment, Lepisto vs. Tuppela.

(Pltfs. Ex. 4.)

9. Order denying injunction, Lepisto vs. Tuppela.

(Pltfs. Ex. 5.)

10. Findings and conclusions, Lepisto vs. Tuppela.

(Pltfs. Ex. 9.)
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11. Transcript, Clerk's minutes of trial, Dec. 1 and

2, 1924.

12. Verdict of jury.

13. Motion for new trial.

14. Order overruling motion for new trial. [223]

15. Judgment.

16. Motion for extension of time to prepare, serve

and file bill of exceptions.

17. Order granting extension of time to file bill

of exceptions.

18. Motion and affidavit for substitution of plain-

tiff.

19. Notice of hearing motion for substitution.

20. Order for substitution of plaintiff.

21. Bill of exceptions.

22. Assignment of errors. •

23. Petition for writ of error.

24. Order allowing writ of error.

25. Writ of error.

26. Order allowing bill of exceptions.

27. Bond.

28. Citation.

29. Stipulation re printing record.

30. This praecipe.

Said transcript to be prepared as required by

law and the rules of the United States Circuit Court

of Appeals for the Ninth Circuit, and to be trans-

mitted, as aforesaid, to the Clerk of the said Cir-

cuit Court, at San Francisco, California.

Dated this 18 day of February, 1925.

JAMES WICKERSHAM,
Attorney for Plaintiff.
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Filed in the District Court, Territory of Alaska,

First Division. Feb. 19, 1925. John H. Dunn,

Clerk. By , Deputy. [224]

In the District Court in and for the Territory of

Alaska, First Division, at Juneau.

United States of America,

Territory of Alaska,

Division No. 1,—ss.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, John H. Dunn, Clerk of the District Court for

the Territory of Alaska, Division No. 1, hereby cer-

tify that the foregoing and hereto attached 224

pages of typewritten matter, numbered from one to

224, both inclusive, constitutes a full, true, and

complete copy, and the whole thereof, of the record

prepared in accordance with the praecipe of attor-

ney for the plaintiff and plaintiff in error, on file in

my office and made a part hereof, in case No.

2228-A, wherein E. L. Cobb, as itrustee for John

Tuppela, is plaintiff and plaintiff in error, and

Henry Lepisto, O. J. Wicklander and A. P. Lager-

gren, and the Chichagoff Mining Company are de-

fendants and defendants in error.

I further certify that the said record is by virtue

of a writ of error and citation issued in this cause,

and the return thereof in accordance therewith.
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I further certify that this transcript was pre-

pared by me in my office, and that the cost of prepa-

ration, examination and certificate, amounting to

Mnety-seven and 50/100 Dollars ($97.50), has been

paid to me by counsel for plaintiff in error.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court

this 19th day of February, 1925.

[Seal] JOHN H. DUNN,
Clerk. [225]

[Endorsed] : No. 4509. United States Circuit

Court of Appeals for the Ninth Circuit. E. L.

'Cobb, as Trustee for John Tuppela, Plaintiff in

Error, vs. Henry Lepisto, O. J. Wicklander and

A. P. Lagergren and the Chichagoff Mining Com-

pany, Defendants in Error. Transcript of Record.

Upon Writ of Error to the United States District

Court of the Territory of Alaska, Division No. One.

Filed February 27, 1925.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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In The

Olirnttt Qlottrt of Apit^ala
For the Ninth Circuit

E. L. COBB, as Trustee for John Tup-

pela,

PLAINTIFF IN ERROR.
vs.

HENRY LEPISTO, O. J. WICKLAN-
DER and A. P. LAGERGREN, and
the CHICHAGOFF MINING COM-
PANY,

DEFENDANTS IN ERROR.

Irtrf fnr piawttff in lErrnr

JAMES WICKERSHAM,
Juneau, Alaska,

Attorney for Plaintiff

in Error.





In The

llntt^b ^tatea Oltrratt (Hnnrt of App^ala
Ninth Circuit

E. L. COBB, as Trustee for John Tup-
pela,

PLAINTIFF IN ERROE.
vs.

HENRY LEPISTO, 0. J. WICKLAN-
DER and A. P. LAGERGREN, and
the CHICHAGOFF MINING COM-
PANY,

DEFENDANTS IN ERROR.

Iwf for plaintiff in lErrnr

STATEMENT OF THE CASE

John H. Cobb and E. L. Cobb were respectively

appointed Trustee for the property of John Tuppela

by his deed of August 19, 1920.

Transcript, pages 22-27.

John H. Cobb, as plaintiff, during his life time,

brought this suit, as trustee for John Tuppela, on

or about the 20th day of September, 1922, to re-

cover from the defendants, except the Chichagoff

Min. Co., damages upon an injunction bond given

b}" the other defendants in an equity suit, No. 2026A,



begun by the defendant, Henry Lepisto, on Dec.

16, 1920, in the District Court in and for the Terri-

tory of Alaska, First Division, against John H.

Cobb, John Tuppela and the Chichagoff Min. Co.

The three defendants first named herein in the said

suit gave the injunction bond set out on pages 6

and 7 in the Transcript of Record in this cause.

That thereafter on April 9th, 1921, such proceed-

ings were had in said cause No. 2026A that the re-

straining order in that cause was adjudged to have

been wrongfully issued, and was dissolved; and

thereafter with all due diligence, the plaintiff, John

H. Cobb, proceeded to collect the moneys due from

the Chichagoff Min. Co. to Tuppela, the payment

of which the defendant Lepisto had enjoined by the

said bond, and on April 20, 1921, did collect the

same.

That thereafter the suit of Lepisto v. Cobb, Tup-

pela and the Chichagoff Min. Co. came on regularly

for trial, and after a full hearing the complaint

therein was dismissed on the merits with costs.

Transcript, pages 97-98.

That on bringing this suit the Chichagoff Min.

Co. refused to join as plaintiff, and was joined as

defendant; alleged it was not damaged by the in-

junction bond; but the plaintiff J. H. Cobb, as trus-

tee for John Tuppela, having been prevented by the

injunction bond from receiving and collecting the

money due to Tuppela, until the 20th day of April,



1921, and being put to costs and expenses thereby

in procuring the dissolution of the injunction,

brought this suit to recover such damages as re-

sulted from the illegal issuance of the injunction,

bond; that the damages by reason of the issuance

of the injunction bond is declared to be the legal

interest on the sum of $75,000, the payment of which

was restrained from the Chichagoff Min. Co. to

Cobb and Tuppela as follows: interest at eight per

cent per annum from Jany. 2nd, 1921, to April 20,

1921, amounting to $1833.33 and also the sum of

$25 and costs and disbursements.

See Amended Complaint, pages 3-9, Trans,

The defendants, Lepisto, Wicklander and Lager-

gren, in their answer to the Amended Complaint

deny, generally, any liability under the injunction

bond.

Transcript, pages 10-12.

Defendants then set up a first and second coun-

ter claim to plaintiff's cause of action on the bond.

Transcript, pages 13-18.

Their first counter claim was based upon an al-

leged oral agreement made between Lepisto and

Tuppela about Dec. 29, 1918, whereby Tuppela is

alleged to have employed defendant Lepisto to act

as his agent or attorney in prosecuting Tuppela 's

suit against the Chichagoff Mining Co. and for

which service it is alleged Tuppela agreed to give

him a one-half interest in the total siun recovered.

Transcript, pages 13-18.
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That matter, however, was litigated in a suit en-

titled Henry Lepisto v. John Tuppela, et al. and was

on trial on the merits dismissed, and no appeal

taken.

Transcript, pages 97-98.

The plaintiff in this case set up by his reply that

this first counter claim had been thus litigated in

the suit of Lepisto v. Tuppela, et al.. No. 2026

A

(Transcript, page 21) and the Court in this case in-

structed the jury that it was barred from their con-

sideration, and no verdict was rendered on that

counter claim by the jury.

Transcript, page 219.

SECOND COUNTER CLAIM

The substance of the second counter claim is

stated in the first paragraph, as follows:

''That between the 20th day of December, 1918,

and the 20th day of December, 1919, the defendant

Henry Lepisto performed services for, and render-

ed assistance to John Tuppela at the special in-

stance and request of said John Tuppela, which

services and assistance were reasonably worth the

sum of $25,000, for which the said John Tuppela

agreed to pay the defendant Henry Lepisto their

reasonable value; which said services consisted of

services rendered in connection with the case of

John Tuppela vs. Chichagoff Mining Company re-

ferred to in the complaint, consisting particularly



in providing* the defendant Tuppela with room and

board, studying the facts on which said Tuppela

based his right of recovery against the Chichagoff

Mining Company, and explaining said facts as well

as interpreting for said John Tuppela and using his

personal influence and standing in the community

in procuring an attorney or attorneys in handling

said case aforesaid and assisting said attorneys in

connection with said litigation and assisting said

Tuppela by paying for his laundry and advancing

him small sums from time to time."

Defendant Lepisto then alleges compliance on

his part with the allegations, the appointment of

Cobb as trustee for Tuppela, the refusal to pay for

such services, and demands judgment on this sec-

ond counter claim for the sum of $25,000.

Transcript, pages 16-18.

And the case was tried and submitted to the jury

on: (1) The demand of the plaintiff for the two

sums of $25.00 and $1,833.33, a total of $1,858.33;

(2) Tlie demand of the defendant Lepisto contain-

ed in his second counter claim for $25,000 being the

alleged reasonable value of his services rendered to

Tuppela under the allegations of the second counter

claim.

The jury returned a verdict on Dec. 3, 1924, in

favor of defendant Lepisto for the sum of $4,975.00,

and judgment was entered thereon.

Transcript, pages 46 and 50.
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Subsequently John H. Cobb, plaintiff, died, and

on Feb. 10, 1925, E. L. Cobb, the other trustee

named in the deed of trust, was substituted in his

place, and brought this writ of error.

Transcript, pages 54-64.

SPECIFICATION OF ERRORS

The succinct questions involved on this writ of

error are clearly stated in the specification of er-

rors as follows:

The plaintiff in this action makes the following
assignment of errors which he avers occurred upon
trial of the cause, to-wit

:

I.

The court erred in the admission of evidence
offered by the defendant, and in failing and refusing

to exclude it on motion of plaintiff, in the follow-

ing instances: In the testimony of Frank Oja, on
cross-examination by Mr. Cobb, as follows:

CROSS EXAMINATION BY MR. COBB

Q. Did Henry Lepisto ever pay you for any of

John's board? John Tuppela's board? A. No.

Q. He told you that he would make arrange-

ments with the lawyers and that it would be taken
care of, is that it?

A. He told me that if Tuppela don't pay it he
would pay it, but Tuppela paid it himself.

Q. He didn't give vou any writing to that ef-

fect? A. No.
MR. COBB: I move the Court to exclude the

testimony that Henry Lepisto told him that if John
Tuppela didn't pay it he would on the ground that

the promise was void.
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THE COURT: It's an original promise, isn't if?

MR COBB: How is that?

THE COURT: It's not void. If I go to a man
and tell him to go to the storekeeper and tell him
to give him credit, it's an original promise, isn't it?

MR, COBB: No, sir. If he goes there and says,

**You board this man and I'll pay,'' that's an origi-

nal promise. That isn't a promise to answer for the

default or debt of another; but if he says, ''You
credit this man and if he doesn't pay you, I will,''

that's a promise to answer for the debt or default

of another and comes within the statute of frauds.

MR. HELENTHAL: The statute only provides
that no action shall be brought. It only says that.

And it is a good moral consideration for this pur-

pose.

MR. COBB: Moral consideration for $25,000 to

make a void promise? It strikes me as so ridicu-

lous that it would, that it ought to be excluded on
the ground that the promise alleged is void.

THE COURT: Objection overruled.

MR. COBB: We'll except.

n.

The court erred in admitting the evidence of Hen-
ry Lepisto, the defendant, fixing and stating the

speculative value of his services to the plaintiff,

for his alleged special, business and professional

service in addition to the actual value thereof, with-

out any evidence or proof at any time in the trial

that the said Lepisto was qualified by experience,

skill, education or otherwise, to know and fix such
value, as follows:

DIRECT EXAMINATION (Continued).
By Mr. Hellenthal.

Q. What was the reasonable value of those ser-

vices that vou have testified to ?
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A. A thousand dollars.

Q. Figured on the basis of what you had been
earning before

—

A. (Interposing): Yes; ordinary wages for un-
skilled labor.

Q. What was the reasonable value of the ser-

vices considering the kind of services that you ren-

dered.

MR. COBB: We object.

Q. (Continuing) : And the ordinary value
placed upon those services'?

MR. COBB: We object to that. He isn't shown
to be qualified to speak. In the first place, he has not
shown them to be any services except such as might
be rendered by any person—no special skill required

—any person who can speak Finnish and English.

THE COURT: Read the question, Mr. Reporter.
(Question repeated.)

THE COURT: I think I'll overrule the objection.

MR. COBB: We except.

THE COURT: You may answer.
A. Considering the fact

—

Q. (Interrupting) : Just place a value on it

without explaining. The question is plain.

A. About $10,000.

III.

The court erred in sustaining the verdict of the

jury for $4,975, and entering judgment against the

plaintiff thereon for that amount over the objection

and exception of the plaintiff, because the evidences

on the trial as to the value of the service rendered

was insufficient to justify the verdict, or the judg-

ment, and was against the law in this: in permitting

the defendant Lepisto to testify that his services

were worth the sum of about $10,000, such testi-

mony being based solely on his unsupported state-

ment, and not supported by any otlier testimony
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or proof of experience, skill, or education, or knowl-
edge of the matters, and the witness not being sup-

ported or aided in any such respect by the testi-

mony of any other witness, or at all, and because
such unsupported evidence of said Lepisto was the

only evidence upon which the jury could or did

base the verdict in the case, and was insufficient.

IV.

The court erred in sustaining the verdict of the

jury for $4,975, and in entering judgment against

the plaintiff thereon for that amount, over the ob-

jection and exception of the plaintiff, because the

evidence on the trial as to the value of the service

rendered was insufficient to justify the verdict, or

the judgment, and was against the law in this: that

the defendant Lepisto on the witness stand, in his

evidence, fixed the just demand due to be for ser-

vices actually rendered at the rate of Four and a

quarter ($4.25) dollars per day, for the time actual-

ly employed by him in such service, and that his

services did not exced about ten days actual time,

and that no other evidence of any kind was pre-

sented to the court or jury of any other service ; that

there was no evidence offered on the trial to enable
or justify the jury in finding any verdict for the

defendant other than for the said actual value of

said Lepisto 's services at the valuation fixed by
him of Four and a quarter ($4.25) dollars per day,

and the evidence thereon was wholly insufficient

to justify any verdict in any amount for the de-

fendant in excess of the sum claimed by the plaintiff

as damages for the interest due on the money with-
held from him by the bond in attachment given by
the defendants in this case; that there was no evi-

dence that his services were worth more than Four
and a quarter ($4.25) dollars per day, and all the
evidence offered was not sufficient to justify tlie
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jury in returnuig the verdict for the sum of $4,975,
or any greater sum than $1,000, and there was no
other evidence on that question.

V.

The court erred in admitting the evidence of

Henry Lepisto, defendant, to go to the jury, of the
terms and conditions, and his services thereunder,
of the alleged agreement between Lepisto and Tup-
pela, the plaintiff, of December 28, 1918, as follows:

• DIEECT EXAMINATION (Continued).
By Mr. Hellenthal.

Q. Now, Mr. Lepisto, yesterday you testified as

to having entered into an agreement with Mr. Tup-
pela, at Mr. Oja's house on December 28, 1918, as I

remember it. What did you agree to do under that

agreement and what did Tuppela agree to pay you
for your services under that agreement?

MR. COBB: We object to that. They have elect-

ed to proceed upon the quantum meruit, and it is ir-

relevant and immaterial ; besides the contract has al-

ready been declared void.

MR. HELENTHAL: I wish to be heard on that,

Your Honor.

THE COURT: The only question is the deter-

mination of the value of the services performed.
Now, the question in my mind, Mr. Cobb, is whether
he can show a portion of this contract to determine
the value of the services as considered by Mr. Tup-
pela and the defendant at the time he made that

contract. Of course, it is in no wa)^ binding, but the

question in my mind is whether that can be admitted
or not for the purpose of showing what the value of

the services was considered to be at the time the

contract was entered into. I would like to hear from
you on that. The question came up yesterday and
I have been running? tlie matter down and I find
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considerable authority

—

MR. HELLENTHAL (Interrupting): I have
looked up those cases and I asked at that time that

I be given additional time. Looking up the author-
ities, I find that it is competent for three reasons

—

first, to determine, or as throwing some evidence
on, the value of the services rendered; second, it is

competent because it shows that the services were
not voluntarily rendered; it is competent for that

purpose; and, third, it is competent to show that

they were requested of him. The last two almost
merge in one ; but nevertheless I think there is some
distinction.

(Whereupon after argument, the Court ruled as

follows)

THE COURT: I have examined some of the

authorities. They all seem to be the same way. The
objection is overruled without you can show me
some authorities on the other side.

Mr. Cobb: How's that.

THE COUIT: The objection is overruled unless

you can show me some authorities.

MR. COBB: The authorities I looked up—

I

didn't expect this to come up—there are authorities

in line with that, but I think the better rule is that

it is not admissible ; at least, that if it should be held
to be admissible, it should be upon very strict in-

structions to the jury by the court. It especially

shouldn 't be admissible in this case. This defendant,
who now proposes to testify to the agreement yes-

terday testified to a state of facts in wliich weak-
mindednes

—

THE COURT (Interrupting) : Yes; I understand
all that, but that is a matter to be taken into con-
sideration by the jury under instructions from the
court.

MR. COBB: Very well. We'll just reserve an
exception. I don't know that it will make much dif-

ference.
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VI.

The court erred in sustaining the verdict of the
jury for $4,975, and entering judgment against the
plaintiff thereon for that amount, over the objec-
tion and exception of the plaintiff, because of mis-
conduct by the jury in allowing the defendant ex-

cessive verdict in that amount, which appears to

have been given by the jury under the influence of

passion and prejudice, and being a sum largely in

excess of that justified by the evidence in the case,

and in violation of the instructions given to the jury
by the court.

VII.

The court committed error and an abuse of the

discretion vested in him by law, by which the plaint-

iff was prevented from having a fair trial in this

case in this: in overruling plaintiff's motion for a

new trial upon the various grounds stated therein,

and in sustaining the verdict of the jury for the

excessive sum of $4,975, and entering judgment
thereon against the plaintiff in said sum over plaint-

iff's objection and exception.

VIII.

The court erred in sustaining the verdict of the

jury for the excessive sum of $4,975, and entering

judgment against the plaintiff, because the said

verdict was given and returned in violation of the

instructions of the court, as follows:

"In estimating the value of said services, however,

you are not to take into consideration the import-

ance of the case of Tuppela against the Chichagoff

Mining Company, or the amount involved therein,

or what may have been afterwards recovered froin

the Chichagoff Mining Company. The value of the

services rendered, if any, is identically the same
whether the case is important or trifling, or whether
the amount involved or recovered therein was large
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or small. There having been no special professional
skill involved in the matters alleged in the counter-
claim, the recovery, if any, by Lepisto under this

counterclaim should be the reasonable value of the
services he rendered.''

IX.

The court erred and committed an abuse of the
discretion vested in him by law, by which plaintiff

was prevented from having a fair trial in this cause,

by sustaining the verdict of the jury in the sum of

$4,975, and in entering judgment thereon in that
sum over the objection and exception of the
plaintiff.

BRIEF AND ARGUMENT

POINT I.

The substance of the first error assigned is:

The court erred in the admission of evidence of-

fered by the defendant, and in failing and refusing

to exclude it on motion of plaintiff,—in the testi-

mony of Prank Oja on cross-examination by Mr.

Cobb as follows:

Q.: Did Henry Lepisto ever pay you for any of

John's board—John Tuppela's board? A.: No.

Q, : He told you that he would make arrange-

ments with the lawyers that it would be taken care

of, is that it?

A.: He told me that it Tuppela don't pay it he

would pay it, but Tuppela paid it himself.

Q. : He didn 't give you any writing to that effect ?

A.: No.

MR. COBB: I move the court to exclude the tes-
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testimony that Henry Lepisto told him that if John
Tuppela did not pay it he would on the ground that

the promise was void.
* * * *

THE COURT: Objection overruled.

MR. COBB: We'll except.

This objection is important in this: The defend-

ant Lepisto attempted to support one of the im-

portant elements of his claim for the reasonable

value of his services on that class of testimony. His

principal claim is that he procured a room and

meals, etc., for Tuppela, and on page 125, Trans-

cript, he testified:

*'So I told Mrs. Oja then that if she would give

Tuppela meals before, I could make some other ar-

rangements, and I also went to that house to his

room where he was rooming and told his landlady

that I was going to help him, try to help Tuppela,

and if she would let Tuppela live in this house, in

his room, continue to live in his room and make
him comfortable, I would see that she would get

paid what Tuppela owed her."

Transcript, pages 125-126.

Same on pages 115 and 131, Transcript.

On cross examination, however, it was admitted

that Lepisto never did pay any of these promised

expenses.

"Q.: Did you ever pay a single dollar towards

Tuppela 's board"?

A.: Only sometimes we went to a restaurant to-

gether and that is the only way I ever paid for his

—
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Q. (interrupting) : Oh, you invited him out to a

meal occasionally? A.: Yes.

Q.: But his board '^ A.: But his board, I didn't

—

Q. (interrupting); You didn't pay a dollar to-

wards that. Did you pay anything for his coal'?

A. : Not for his coal or rooms, either.

MR. COBB: I think that's all."

So all of this class of testimony was merely to

impress the jury that Lepisto promised to pay for

Tuppela's expenses if Tuppela did not pay, all of

which was subject to the same objection as that

made and admitted over the objection of plaintiff

in the first error above assigned.

Sec. 1876, Compiled Laws of Alaska, 1913, pro-

vides: ''Sec. 1876. In the following cases an agree-

ment is void unless the same or some note or mem-
orandum thereof expressing the consideration be

in writing and subscribed by the party to be charged

or by his lawfully authorized agent. ^^ * *

(2) An agreement to answer for the debt, default

or miscarriage of another."

So far as this court can tell from the record in

this case the jury rendered its verdict against the

plaintiff solely on the alleged promise testified to

over plaintiff's objection, by Lepisto that he would

pay for Tuppela's room rent, board, etc., if Tup-

pela did not pay it.

It is urged that in this case the error complained

of was harmless; but, where error is shown by the

record, there is no presumption that it was render-
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ed harmless or obviated during the trial, unless it

so affirmatively appears.

DuBois V. Perkins, 21 Or. 189, 27 Pac. 1044.

United States v. McCann (Or.) 66 Pac. 274-

(276) by Bean, C. J.

POINT II.

The court erred in admitting the evidence of

Henry Lepisto, the defendant, fixing and stating

the speculative value of his services to the plain-

tiff, for his alleged special, business and profes-

sional service in addition to the actual value there-

of, without any evidence or proof at any time in

the trial that the said Lepisto was qualified by ex-

perience, skill, education or otherwise, to know and

fix such value, as follows.

Transcript page 151.

By Mr. Hellenthal:

Q. : What was the reasonable value of those serv-

ices that you have testified to?

A.: A thousand dollars.

Q.: Figured on the basis of what you had been

earning before

—

A. (interposing): Yes; ordinary wages for un-

skilled labor.

Q.: What was the reasonable value of the serv-

ices considering the kind of services that ,you ren-

dered?

MR. COBB: We object.

Q. (continuing) : And the ordinary value placed

upon those services?
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ME. COBB: We object to that. He isn't shown

to be qualified to speak. In the first place, he has

not shown them to be any services except such as

might be rendered by any person—^no special skill

required—any person who can speak Finnish and

English.

THE COURT: Read the question, Mr. Reporter.

(Question repeated.)

THE COURT: I think I'll overrule the objec-

tion.

MR. COBB: We except.

THE COURT: You may answer.

A.: Considering the fact

Q. (interrupting) : Just place a value on it with-

out explaining. The question is plain.

A.: About $10,000.

Transcript, page 151.

This very matter had been before the court the

last thing on the previous day's examination of

Lepisto, had been fully presented by counsel, and

the very objection here made sustained and the tes-

timony excluded.

Transcript, pages 147-150.

Lepisto there testified (page 147, Transcript")

that his services were worth, figured at the rate of

wages ordinarily received by him, the sum of one

thousand dollars, but the court sustained the ob-

jection (page 150) to his testimony that he was

entitled to professional or extraordinary damages,

without any evidence that he had any such ex-
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perience or knowledge as would qualify him to so

testify.

In the case at bar the defendant Lepisto, after

stating his wages as a miner, and basing his testi-

mony on the wages paid to him as such, and the time

employed, was asked:

Q.: Now, figuring at your rate of wages that you

are generally given and figuring the time that you

put in for Tuppela, how much would that amount

to?

A.: Well, if I had been employed during all that

time at ordinary wages, it might have come up to

about a thousand dollars, I guess.

MR. COBB: How's that?

THE COURT: About a thousand dollars.

A.: About a thousand dollars.

Transcript, pages 147 and 151.

We submit this "guess'' was reasonably within

the rule, even if it were a "guess." But when on

page 151, Transcript, this witness was asked:

"Q.: What was the reasonable value of the serv-

ices considering the kind of services that you ren-

dered?"

And when, on page 152, Transcript, this de-

fendant witness answered, over the objection and

exception of the plaintiff:

"THE COURT: I think I'll overrule the objec-

tion.

MR. COBB: We except.

A: Considering the fact

Q. (interrupting) : Just place a value on it with-
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out explaining. The question is plain.

A.: About $10,000.''

there was such a palpable violation of the rule on a

verdict for $4,975.00 that it should result in a re-

versal of the case for this error.

The general rule in such cases, with the excep-

tions, is stated in Jones Commentaries on Evidence

(The Blue Book of Evidence), Vol. 2, Sec. 360, page

870, as follows:

"In the Ohio case referred to (Railroad Co. v.

Schultz, 43 Ohio St. 270, 54 Am. Rep. 805, 1 N. E.

324), some general propositions are contained

which, founded on the authorities carefully consid-

ered by Owen J., constitute an unfailing guide

to the law: 1. That witnesses shall testify to facts

and not opinions is the general rule. 2. Exceptions

to this rule have been found to be, in some cases,

necessary to the due administration of justice. 3.

Witnesses shown to be learned, skilled or experi-

enced in a particular art, science, trade or business,

may, in a proper case, give their opinions upon a

given state of facts. This exception is limited to

experts. 4. In matters more within the common
observation and experience of men, non-experts

may, in cases where it is not practicable to place

before the jury all the primary facts upon which

they are founded, state their opinions from such

facts, where such opinions involve conclusions ma-

terial to the subject of inquiry. 5. In such cases

the witnesses are required, so far as may be, to state

the primary facts which support their opinions. 6.

Where it is practicable to place palpably before the
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jury the facts supporting their opinions, the wit-

nesses should be restricted in their testimony to

such facts, and the jurors left to form their opin-

ions from these facts, unaided by the mere opin-

ions of the witnesses. 7. As the warrant for the

admission of the opinions of witnesses as evidence

is found in some exceptions to the general and very

salutary rule which requires that only facts be

stated to the jury, it is the duty of a reviewing court

to see that the admission of mere opinions as evi-

dence was within some one of the established ex-

ceptions to such general rule; and where it does not

appear upon the whole record but that the jury was
equally capable with the witnesses of forming an
opinion from the facts stated, it is error to admit
in evidence the opinions of witnesses."

Jones Commentary on Evidence, Vol. 2, sec.

360.

If it is sought to support the evidence of Lepisto

upon the similarity of his services to those of an

attorney the matter is equally in violation of the

rule stated in Jones, Vol. I, Sec. 169, pages 865, 866,

where it said:

*'With regard to personal services rendered with-

out any agreement as to the amount to be charged

for them, inasmuch as the law implies that they are

to be paid for at a reasonable rate, it is manifest

some means must exist for giving evidence of that

rate to the court. The mode of conveying it has

led to several nice distinctions, for while the plain-

tiff may produce testimony of the nature of the

service, and the necessary qualifications for it, and
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the value put upon it by witnesses competent to es-

timate its worth, the bare evidence of usual or prob-

able charges either by others or the plainti:ff him-

self will surely lead to some collateral issue and

render the testimony inadmissable. The proper

method is to produce evidence of the price which a

competent man would charge for that particular

service, or has charged for similar services. As to

attorneys and physicians, the law is very much the

same. The professional skill and standing of the

person employed, his experience, the nature of the

controversy, both in regard to the amount involved

and the character and nature of the questions raised

in the case, as well as the value of the services ren-

dered. In addition to this direct evidence, wit-

nesses who know what the usual fees for such serv-

ices are in the locality in which the services are

rendered, and who are familiar with the character

and standing of the attorney who renders them, and

with the services he has rendered, are competent to

give an opinion of the value of such services."

Jones Com. on Ev., Vol. 1, Sec. 169, pp. 865-

866.

Stanton v. Embry, 93, U. S. 548, 23 L. Ed. 983.

In the case at bar the defendant Lepisto was not

qualified by any evidence of his own, or any other

witness, as competent to give an estimate or value

of his services. On the contrary, such evidence was

specially barred by his counsel, for when the judge

admitted the testimony and said, *'You may an-

swer," Lepisto began his answer by saying: "A:

Considering the fact—" and w^as interrupted by his
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counsel; "Q. (interrupting): Just place a value

on it without explaining. The question is plain,"

whereupon Lepisto answered: *'A.: About $10,-

000."

Transcript, page 152.

That is all the testimony offered in this case in

support of the value of Lepisto 's services for Tup-

pela, above that of $1,000, which was based on his

rate of wages.

As to Lepisto 's qualifications the evidence shows:

*'Q.: All right. What is your occupation?

A.: Miner.

Q.: Foreman? A.: No, sir.

Q. : Shift boss ? A. : No, sir.

Q.: Just an ordinary miner, etc."

Transcript, page 158.

No effort was made by his counsel to qualify

Lepisto as a business man, except that Frank Oja

testified that he told Tupela, when Tuppela asked

him to assist him to get a lawyer, "but T told him

there's a man here can talk Finn language and talk

English and he's a far better man than I am for that

purpose," etc.

Transcript, page 112.

And Lepisto 's qualifications were thus limited to

a man who could talk both Finnish and English

better than Oja.

In an Oregon case Judge Bean clearly stated the

principle which applies as well to this case, and

said

:
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"It is an elementary rule of evidence that, except

in cases where expert opinions or testimony is com-

petent, a witness must state facts, and not draw con-

clusions from them, or give opinions. In actions of

this character, therefore, while a witness may state

the facts upon which the damage is predicated, he

cannot give his opinion concerning the amount of

damages resulting from any given act, because it

is the exclusive province of the jury to assess dam-

ages, under the rules of law declared by the court.

This question arose in Benton v. Severance, 22 Or.

91, 29 Pac. 200, and that case is decisive here. Be-

cause of the admission of improper evidence, the

judgment must be reversed and a new trial or-

dered."

United States v. McCann, 66 Pac. 274.

Dushane v. Benedict, 120 U. S. 630, 30 L. Ed.

810.

N. Y. & Col. Min. Co. v. Eraser, 130 U. S. 611,

32 L. Ed. 1031.

Stillwell Co. V. Phelps, 130 U. S. 520, 32 L.

Ed. 1035.

A case very similar in principle to the one at bar

is Forsyth v. Doolittle, 120 U. S. 73. There the rule

which we contend for in this case was followed; wit-

nesses acquainted with the character and worth of

the services rendered were fully examined before

the jury, and on objection to the instructions of the

trial court on that point the Supreme Court sus-

tained the trial court's actions and instructions.

The court did not adopt these principles and rules

in the case at bar, and thereby committed error;
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Forsyth v. Doolittle states the rule that should have

been followed, and this court should be reversed for

that failure.

The case of Humel v. Hoogendorn, 5 Alaska, 25

is a case exactly in line with the case at bar, and is

interesting and persuasive if not binding on this

court. 1. Because it states the correct rule. 2.

Because it has been followed by the courts in Alas-

ka for ten years without exception, and, 3, the re-

sult in that case was secured and approved by the

very clear statement of the law by the attorney for

the defendant who failed to follow it as judge in this

case.

Humell V. Hoogendorn was a suit for the value of

non-professional services similar to those rendered

by Lepisto in this case: the plaintiff alone testified

to the value of her services in that case ; and on that

point, on a motion for a new trial, the court said:

"I am also of the opinion that, with respect to the

amount of compensation the plaintiff should be al-

lowed, the court should have had before it evidence

of the usage or custom of the particular business

for which she was employed, at the place where she

was employed; it may be, under circumstances of

this particular case, such evidence, to be admissible

could be obtained here or in California, although I

am inclined to think it should be with reference to

the usage or custom obtaining at the latter place.

I cannot think that a plaintiff's mere opinion as to

what compensation she or he should be allowed in

any given case is sufficient to establish the amount
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of compensation to be allowed; and beyond the ex-

pression of the plaintiff's opinion in this case there

is no evidence of the value of her services, and she

is admittedly inexperienced in the matter for which

she was employed."
* * * *

"Her testimony, it seems to me, on that point is

entirely worthless, based solely on her opinion, sup-

ported by no proof of her experience in such mat-

ters, and even though I had concurred in the view

that she was entitled to be paid a per cent on the

whole profits realized from the stock and other

transactions connected incidentally with the real

contract of the parties, I could not have allowed the

judgment to stand, which in my view of the case is

out of all proportion to the services rendered and

the results accomplished by the performance of the

real contract as I conceive it to have been. For the

foregoing reasons the motion for a new trial will be

granted and an order directing the same to be en-

tered."

Humel V. Hoogendorn, 5 Alaska, 25 (30).

The Alaska court cited stood on the rule announc-

ed by the Supreme Court in Stanton v. Embry, 93

U. S. 548-557.

The rule in suits for attorneys fees is stated in

Coco Cola V. Moore, 256 Fed. 640, Eighth Circuit,

where the court said:

"It is likewise true that the defendant's officers

were not qualified as laymen to express an opinion

as to the reasonable value of the service of counsel.

Such evidence can only be given by members of the
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bar. Howell v. Smith, 108 Mich. 350, 66 N. W. 218;

Hart V. Vidal, 6 Cal. 56 ; Chamberlayne on Evidence,

Sec. 2163."

We submit that under the well established rule

of evidence it was error to permit the defendant

Lepisto, a witness without any knowledge or experi-

ence in such matters to testify or give his halting

opinion as to the value of his services; the answer,

"About 10,000," being the only testimony in the

case as to that value, and the jury having returned

its verdict for $4,975, being a sum far greater than

the sum of $1,000 which he based on his rate of

wages, it is the duty of this court to reverse the case

for this error of the trial court.

Whether this court may reduce tlie verdict in this

case to $1,000, which Lepisto fixed as the sum due

on his rate of wages, is suggested and left to the

court's judgment.

POINTS III AND IV.

These points and assignments of error seem to be

covered in the argument on Point 2 and are sub-

mitted on that argument.

POINT V.

The court erred in admitting the evidence of

Lepisto, defendant, and permitting it to go to the

jury, of the terms and conditions, and his services

thereunder, of the alleged agreement between I^op-
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isto and Tuppela, the plaintiff, of December 28,

1918, as stated in the assignement of error number
5 at page 229 of the Transcript.

The testimony objected to will be found on page

154 of the Transcript, and opens with this question:

"Now, Mr. Lepisto, yesterday you testified as to

having entered into an agreement with Mr. Tuppela
at Mr. Oja's house on December 28, 1918, as I re-

member it. What did you agree to do under that

agreement and what did Tuppela agree to pay you
for your services under that agreement?''

Lepisto was then permitted to testify to the mak-
ing of the oral agreement of Dec. 28, 1918, with Tup-

pela and that he agreed to do everything he could

to find an attorney for Tuppela, etc.

That agreement of Dec. 28, 1918, was the subject

of a former suit between these same parties, and the

Findings of Fact, Conclusions of Law, and Final

Decree in that suit will be found on pages 38-42,

Transcript in this case. That suit v^as based upon

the same agreement facts as the suit in this case.

In his instructions to the jury in this case found

at page 219, Transcript, the trial judge in this case

instructed the jury:

"You are further instructed that the agreement
testified to between Lepisto and Tuppela as having
been made on or about December 28, 1918, was held

by this court as void and the defendant cannot re-

cover anything under such agreement even if the

a,<:ireement was actually made, because the decision

in that case has settled that and binds both the plain-
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tiff and the defendant.

''But if you find that Tuppela and Lepisto did

make the agreement as claimed by Lepisto, then

you may consider that agreement as claimed, for

the purpose only of fixing the reasonable value of

Lepisto 's services, if you find that he did render

any services. The amount fixed in that agreement,

if you find it was made, is not in any way control-

ling upon you and you should consider it only in ar-

riving at the reasonable value of the services as

herein defined; and, in considering this agreement

you should take into consideration all the surround-

ing circumstances inducing the entering into ol

such agreement by Tuppela, including Tuppela 's

mental condition and his financial circumstances.

If, however, you fail to find that any agreement

was made between Tuppela and Lepisto, as claimed

by the latter, then you will entirely disregard Lep-

isto 's testimony as to the amount of compensation

he was to receive under the agreement."

Transcript, pages 219-220.

By the admission of the testimony of Lepisto in

support of this oral agreement of December 28,

1918, which the court had in the former case de-

creed to be void (Transcript, page 41-42), the court

said to the jury in this case they might again use it

as a standard of value, and might find a verdict

based on it, not to exceed the demand for judgment

in this case, i. e. $25,000.

We understand the court did this under the rule

which permits such facts to go to the jury as a part

of the res gestae, but we think that rule cannot
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be thus applied in this case for this reason: The first

case brought by Lepisto against Tuppela was

brought on the oral agreement, and in the Answer

in this case, the same claim is again pleaded in the

First Counter Claim, while the Second Counter

Claim sets up a cause on quantum meruit—but both

based on the same facts.

Now, the two causes of action—that for a specific

contract for a fixed amount, and that on quantum

meruit, on the same facts, cannot both be true.

One or the other is false and untrue. Either there

was a specific agreenaent for a fixed sum to be paid

for the services agreed to be rendered, or there was

not. The case at bar is based upon the sworn al-

legations that there was not any specific agreement

for a fixed sum, but only an agreement to pay the

reasonable value of the services rendered, yet the

court allowed the evidence in support of the spe-

cific agreement for a fixed sum, and the services

rendered under that alleged agreement, to go to the

jury as a standard by which they might find a ver-

dict in the cause on quantum meruit.

We submit that neither the rule of res gestae

nor any other rule of evidence has ever been carried

so far and that this action of the court in admitting

that evidence for that purpose was palpable error,

tending to and did mislead the jury, and the judg-

ment ouaht to be reversed for that reason.
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POINT VI.

The court erred in sustaining the verdict of the

jury for $4,975, and entering judgment against the

plaintiff thereon for that amount, over the objec-

tion and exception of the plaintiff, because of mis-

conduct by the jury in allowing the defendant ex-

cessive verdict in that amount, which appears to

have been given by the jury under the influence of

passion and prejudice, and being a sum largely in

excess of that justified by the evidence in the case,

and in violation of the instructions given to the jury

by the court.

We think the jury, under all the evidence in the

case, should have limited, and should have been re-

quired by the court to limit, its verdict to a maxi-

mum of $1,000, which Lepisto testified was the

maximum value of all his services rendered to Tup-

pela based on the standard of his highest wages at

the time. >

Transcript, pages 147-151.

There was no evidence of any kind in the case,

not a scintilla from any witness whatever, that his

services were worth to exceed the sum of $1,000,

except his bald opinion, given without explanation

or proof of prior experience or knowledge of the

^^alue of such services, at page 152, Transcript.

Notice, also, how careful his counsel was to pre-

vent him from giving any proof or evidence of ex-

perience or knowledge of such value of such serv-
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ices as he claims to have rendered. On page 152,

Transcript, when the court overruled our object-

tions and allowed him to testify, baldly, of the value

of such alleged services, beyond the sum of $1,000:

*'THE COURT: You may answer.

A.: Considering the facts

Q. (interrupting) : Just place a value on it with-
out explaining. The question is plain.

A.: About $10,000."

Transcript, page 152.

We also urge that the jury was prejudiced by the

action of the court in compelling them to fix the

amount of their verdict by comparison with the al-

leged agreement of Dec. 28, 1918, for one-half of

the whole Tuppela estate—$75,000

!

Using these standards—$75,000 and $10,000—the

jury, assuming the court had approved both, were

so misled and prejudiced that they felt they must

allow the defendant more than $1,000, and fixed on

the amount of their excessive verdict—$4,975.

This verdict is based upon the allegations in the

defendant's Answer in this case, paragraph 1, in

his second counter claim, which reads as follows:

I.

That between the 20th day of December, 1918,
and the 20th day of December, 1919, the defendant
Henry Lepisto performed services for, and render-
ed assistance to John Tuppela at the special instance
and request of said John Tupepla, which services

and assistance were reasonably worth the sum of

Twenty-five Thousand Dollars, for which the said
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John Tuppela agreed to pay the defendant Henry
Lepisto their reasonable value; which said services

consisted of services rendered in connection with
the case of John Tuppela vs. Chichagoff Mining-
Company referred to in the complaint, consisting

particularly in providing the defendant Tuppela
with room and board, studying the facts on which
said Tuppela based his right of recovery against the

Chichagoff Mining Company and explaining said

facts as well as interpreting for said John Tuppela
and using his personal influence and standing in the

community in procuring an attorney or attorneys

in handling said case aforesaid and assisting said

attorneys in connection with said litigation and as-

sisting said Tuppela by paying for his laundry and
advancing him small sums from time to time.

Transcript, page 17.

This paragraph from the answer, on which this

judgment is based, discloses (1) that the services

alleged as a basis for recovery are the same services

alleged in the former case brought by Lepisto

against Tuppela (Transcript, pages 38-42), and the

same services charged for under specific contract

in defendant's first counter claim in his Answer in

this case (Transcript, pages 13-16), and (2) are the

same services which Lepisto stated were of the value

of "About $10,000," and then of the value of $1,000,

as measured by the standard of his highest maxi-

mum rate of wages, at pages 147, 151, Transcript.

Upon this muddle of allegations, and misled and

prejudiced by the action of the court in admitting

evidence in support of the first claim by Lepisto of

$75,000, being one-half of the Tuppela estate, and
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the admission of Lepisto's bald and unsupported

statement of $10,000 value, the jury gave him a ver-

dict for $4,975, wholly in violation of the rules of

law and without a scintilla of evidence to support

it, beyond a doubtful $1,000.

Both the court and the jury appear to have been

misled by prejudice in the case, and the verdict

ought to be set aside and a new trial granted.

POINT YII.

Our assignments of error numbers 7 and 9 are sub-

stantially the same, and will be presented together.

The court committed error and an abuse of the

discretion vested in him by law, by which the plain-

tiff was prevented from having a fair trial in this

case in this: In overruling plaintiff's motion for a

new trial upon the various grounds stated therein,

and in sustaining the verdict of the jury for the ex-

cessive sum of $4,975, and entering judgment there-

on against the plaintiff in said sum over plaintiff's

objections and exceptions.

Every point reserved in our assignment of errors

and presented and argued in this brief was fairly

presented and argued to the judge of the trial court

on the motion for a new trial, and was denied by him.

(Transcript, page 47.)

Ordinarily the ruling on a motion for a new trial

is a matter of discretion with the trial judge, and

his denial thereof will not avail on appeal. But
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where there is an abuse of discretion in the refusal

to grant the motion, that may be considered on ap-

peal as any other error, and if apparent from the

record will be good ground for reversal. By "abuse

of discretion,'' it is not necessarily meant, and cer-

tainly not meant at all in this case, that any wilful

wrong has been attempted to be done, but only that

on a clear case of right he refused to grant the new

trial.

"If the trial judge abuses this discretion, the ap-

pellate court will correct such abuse. By 'abuse of

discretion' is here meant a clearly erroneous conchi-

sion and judgment—one that is clearly against the

logic and effect of such facts and circumstances, or

the reasonable, probable and natural deductions to

be drawn from such facts and circumstances."

Richardson v. Augustine, 49 Pac. 930 (933).

Starr v. State, 115 Pac. 356 (363\

"And the appellate court will not interfere with

or control the action of the court below in such case,

unless it has been guilty of a clear abuse of discre-

tion. By abuse of discretion, within the meaning of

that rule, is meant an error in law committed by the

court
'

*

Anderson v. Englehart, 108 Pac. 977, 18 Wyo.

409.

Weaver v. Richardson (Wyo.), 132 Pac. 1148

(1151).

Joyce on Injunctions, Vol. 1, Sec. 118.

High on Injunctions, Vol. 2, Sec. 1696.

An abuse of discretion is said to occur when the

court exceeds the bounds of reason, all the circum-

stances before it being considered. Sharon v. Shar-
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on 75 Cal. 1, 16 Pac. 345, 366; Root v. Bingham, 26

S. D. 118, 128, K W. 132.

Ind. Steel Co. v. N. M. Cent. Ry. 178 Pac.

842, 844.

Deeds v. Deeds (Kan.) 196 Pac. 1109 and

citations.

In the case at bar we think it was clearly the duty

of the trial judge to have granted the motion for a

new trial upon the evidence and the law before him,

and because he did not we think there was such an

''abuse of discretion," such a clear denial of plain-

tiff's right, as to justify this court in reversing the

case with instructions to do so.

However, if on the whole record now before it

this court is able to examine all the matters com-

plained of, and decide them on this writ of error, it

may determine to do so without considering this

error.

POINT VIII.

The court erred in sustaining the verdict of the

jury for the excessive sum of $4,975, and entering

judgment against the plaintiff, because the said

verdict was given and returned in violation of the

instructions of the court as follows (underscoring

mine)

:

''In estimating the value of said services, how-

ever, you are not to take into consideration the im-

portance of the case of Tuppela against the Chich-

agoff Mining Company, or the amount involved

therein, or what may have been afterwards recov-
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ered from the Chichagoff Mining Company. The

value of the services rendered, if any, is identically

the same whether the case is important or triflmg,

or whether the amount involved or recovered there-

in was large or small. There having been no spec-

ial profession or skill involved in the matters alleg-

ed in the counter claim, the recovery, if any, by

Lepisto, under this counter claim should be the rea-

sonable value of the services he rendered.
'^

Transcript, page 218.

We submit that under the underscored portion of

that instruction, since there was ^^ no special profes-

sional skill involved in the matters alleged in the

counter claim, on which the judgment is based, the

jury could not legally have returned any verdict

against the plaintiff in excess of the $1,000 which

Lepisto testified was the value of his actual non-

professional services, fixed by him on the basis of

his then rate of wages.

There being "no professional skill involved,"

there could, of course, be no judgment for any serv-

ice or claim for "professional skill." And there is

not a scintilla of evidence in the record that the non-

professional services testified to were of any greater

value than $1,000.

The second counter claim on which the judgment

was based does not declare for any "professional

skill," and none being "involved, '' the jury neces-

saxily violated this positive instruction of the court,

and the verdict for $4,975, being clearly beyond all

the proof of value of the non-professional serv-
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ices performed, as testified to b}^ Lepisto, the only

witness on that matter, the verdict must be set aside

as not based on any testimony in the case, but only

on prejudice, being clearly returned in violation of

the court's instructions and against all the evidence

in the case. The case should be reversed for that

reason.

Finally, the plaintiff brought this suit to recover

the sum of $1,833.33 on the injunction bond, and a

cost item of $25; to the item of $1,833.33 there was

no defense offered, and as it was clearly established

by plaintiff's evidence plaintiff was entitled to a

judgment for that sum and his $25 cost item on the

face of the record. It seems the jury disallowed the

item of $1,833.33, but allowed the item of $25, which

it subtracted from $5,000, this fixing the verdict at

$4,975. So, in effect, the verdict against the plaintiff'

really amounts to the sum of $4,975, and the dis-

allowed item of interest on the bond amounting to

$1,833.33 or the total sum of $6,808.33.

We submit to this court that on this record the

judgment of the lower court should be reversed;

but it may be the court will allow the plaintiff the

sums of $1,833.33 and $25, and subtract from th(^

total of both, $1,858.33, the sum of $1,000, establish-

ed as the maximum due to Lepisto, and order judg-

ment in the lower court in favor of the plaintiff in

the sum of the difference, or $858.33.

Respectfully submitted on this brief and argu-

ment.

JAMES WICKERSHAM,
Attorney for Plaintiff in Error.
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STATEMENT OF FACTS

The plaintiff in error brought suit on a bond

against defendant in error, Henry Lepisto as prin-

cipal and O. J. Wicklander and A. P. Lagergren as

sureties and also joined the Chichagoff Mining Com-

pany. (Record page 3) To this complaint the Chi-

chagoff Mining Company filed an answer stating

it had no interest in the subject matter in contro-

versy and praying that the action against it be dis-

missed. (Record page 19.) And to this complaint the

the defendants Lepisto, Wicklander and Lagergren



filed an answer admitting most of the allegations of

the complaint, (Record page 19), and two counter-

claims; the first counterclaim was for moneys due

Henry Lepisto, the principal on the bond sued upon

in the complaint, from John Tuppela under a con-

tract, which contract was within the Statute of

Frauds (Record pages 13 and 41); and the second

counterclaim for moneys due the said Lepisto from

the said Tuppela for the reasonable value of services

rendered by said Lepisto, the services being the

same as rendered under the contract, and asked

judgment for $25,000.00, together with costs and

disbursements on said second counterclaim. (Record

page 16).

At the time of the trial and after the plaintiff had

rested, the defendants were required to elect as to

whether they would proceed under the first or sec-

ond counterclaim, whereupon the defendants, since

the contract had been held to be within the Statute

of Frauds, elected to proceed under the second coun -

terclaim, (Record pages 103, 104, 108), and it is in

connection with the evidence offered and the ver-

dict rendered on this counterclaim that the errors,

if any, assigned by the plaintiff in error, occurred.

John Tuppela, the person for whom E. L. Cobb,

the plaintiff in error acts as trustee, was the original

locator of certain mining claims situate at Klag

Bay, Chichagoff Island, Alaska. Sometime after

the location of said claims the said Tuppela was ad -•



judged insane and sent to Morningside, at which

time a guardian was appointed for his estate, which

said guardian disposed of, or attempted to dispose

of or sell, said Tuppela's interest in said mining

claims to the Chichagoff Mining Company. There-

after and sometime in the summer of 1919, Tuppela

was released from Morningside Sanitariiun and in-

terested some attorneys at Astoria, Oregon; these

attorneys made inquiries regarding Tuppela 's right

in said mining property, and finally told him that

they could do nothing with a rich company like the

Chichagoff Mining Company, to which Tuppela 's

interests had apparently been sold, and that they

had to give it up. Thereafter, Tuppela came to Ju-

neau, thinking it better to be near his mining prop-

erty, and went to the city marshal, the U. S. marshal,

and also Judge Jennings, who was then judge of

the District Court, and to the Governor of Alaska,

to see about his property. Judge Jennings advised

him to get a lawyer to present his case and see what

he could do ; thereafter Tuppela tried to interest Mr.

Rustgard, an attorney in Juneau, Alaska, and after

showing Mr. Rustgard his papers and trying to talk

to him, Rustgard told him that he could not do any-

thing and also tried to interest some other Juneau

lawyer whose name Tuppela did not remember

without success. Tuppela continued in and around

Juneau from September until sometime in Decem-

ber trying to interest an attorney or attorneys in
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his case, which he was unable to do. (Record, Tes-

timony Oja, pages 109 et seq.. Testimony Lepisto,

pages 123, 124, 125, 198).

During all this time Tuppela was without funds,

(Record pages 109, 198) and was dependant on his

Finnish friends for a livelihood. Frank Oja, a

friend of Tuppela who had helped him considerably,

and whom Tuppela had tried to interest in his behalf

liad recommended that Tuppela secure the services

of tiiC defendant Lepisto, at which time Oja told

Tuppela that Lepisto was a man well fitted to se-

cure a lawyer for him and to help him with his case

against the Chichagoff Mining Company. (Record

pages 112, 198). Sometime thereafter and about

the 28th day of December, 1919, Mrs. Oja arranged

a meeting between Lepisto and Tuppela, at which

meeting it was agreed between Lepisto and Tuppela

that Lepisto w^as to help Tuppela in securing means

of living for the time being, in so far as he was able

;

v»ras to help Tuppela in securing a lawyer, study

his case, and help Tuppela explain it to a lawyer

and help Inm generally with his litigation against

iJie Chichagoff Mining Company for which Tuppela

was to give Lepisto one-half of the amount recov-

ered by Tuppela from the Chichagoff Mining Com-

pany, (Record pages 154, 155, 160, 199); at which

time it v/as understood that Tuppela 's interest, if

recovery was had, was of great value, $500,000.00.

R'^rcrd pages 108, 109). Lepisto, on the very day



that the agreement was made, which agreement was

oral and not reduced to writing, made arrangements

for Tnppela's board with Mrs. Oja and made ar-

rangements with Tuppela's landlady, under which

she provided Tuppela with coal for the purpose of

heating his room, which she had previously refuesd

to do. (Record page 125). Thereafter he started to

study Tuppela's case and think out a plan to inter-

est an attorney and devoted all of his time to Tup-

pela, including the studying of the papers relative to

Tuppela's mining claims and interviewed his friend

George Oswell for the purpose of having Oswell see

Judge Winn a lawyer practicing in Juneau, Alaska,

whom he contemplated interesting in Tuppela's

case. (Record page 126 et seq.) That on or about

the 6th day of January, 1920, he had sufficiently

acquainted himself with the facts relating to Tup-

pela's claims that he, Lepisto, felt justified in tak-

ing the same up with an attorney with an idea of

interesting an attorney in Tuppela's case and have

him bring suit for Tuppela against the Chichagoff

Mining Company. On or about said day, he, to-

gether with Tuppela, went to Judge Winn's office

at Juneau, Alaska, and found upon interviewing

Judge Winn that he had previously been approached

by Mr. Oswell and was inclined to investigate Tup-

pela's claim, (Record page 128 et seq.), at which

time Judge Winn agreed to make provision for the

temporary keep of Tuppela, stipulating further that



he would not be responsible for any services per-

formed by the defendant Lepisto, and it was ex-

plained to Judge Winn that Lepisto had made an

arrangement with Tuppela for a one-half interest

in the amount of recovery in payment of services

rendered and agreed to be rendered by him. (Record

page 130).

Lepisto continued to devote all of his time from

morning to night until the latter part of February

of that year, in assisting Tuppela and his attornej^

Winn, (Record page 132), and continued to assist

Tuppela and his attorney Winn until the time of the

trial, which occurred late in the year 1920, (Record

pages 133 to 149 and 161 to 194), including a trip

made to the claims in July, 1920, which took from

ten days to two weeks, (Record page 142), and the

total time spent by Lepisto, figured at miner's

wages, sixty cents an hour, would amount to about

$1,000.00. (Record pages 147 and 190). That accord-

ing to Lepisto, who performed the services and was

examined in detail as to the same and who testified

that he knew the value of the particular services

rendered (Record page 148) at the time, the reason-

able value of said services rendered was about $10,-

000.00. (Record page 152.) Evidence was offered

that Lepisto had fully performed his part of the

contract made, imder which contract he was to have

one-half of the amount realized by Tuppela, and that

Tuppela was pleased with the services rendered by
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Lepisto.. (Record pages 177, 200, 204), and that

J. H. Cobb who was at the time trustee for Tupplea

had refused to perform Tuppela's part; that Lepisto

had not been paid or offered any payment for his

services (Record pages 156 and 157). No evidence

was offered by the plaintiff in error to disprove the

facts as above stated. The case was submitted to

the jury imder the instructions of the Court to

which instructions no objections were made or ex-

ceptions taken by the plaintiff in error, (Record

page 224), and the jury retin'ned the verdict in favor

of the defendant in error, Lepisto, in the siun of $4,-

975.00, to which verdict no objection was made nor

exception taken. (Record page 46.). Thereafter the

plaintiff in error made a motion for a new trial on

the ground of the insufficiency of the evidence to

justify the verdict; that the same was excessive;

and misconduct of the jury; however not alleging

any particular in which the jury had been at fault

except the amount of the verdict rendered; and for

errors of law occurring at the trial which said mo-

tion was overruled by the Court and judgment was

enterred in accordance with the verdict rendered.

(Record page 47 to 50).

ERRORS ASSIGNED

During the course of the trial three exceptions

were taken that were preserved in the assignment

of error. The first arose in the examination of the
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witness Frank Oja and occurred in connection witli

the cross examination, on motion to exclude or

strike. (Record page 119). The second exception

was taken to the Court's allowing the witness Le-

pisto to place a value upon the services rendered by

him; (Record page 152) and the third error assigned

which occurred during the course of the trial was

assigned for the reason that the Court allowed the

defendant Lepisto to testify regarding the agree-

ment made between him and Tuppela since said

agreement was within the Statute of Frauds; (Rec-

ord pages 152 to 154) and the fourth error assigned

was in connection with the motion for a new trial

which was overruled by the Court (Record pages

47 to 50) and judgment entered. We will consider

these in the order named:

ARGUMENT

I.

The first exception called Point I by the plaintiff in

error to the refusal of the Court to exclude or strike

the testimony of the witness Oja given on cross ex-

amination in response to a question asked by Iiim

and which had been gone in fully upon the direct

examination of Mr. Oja, (Record page 115). "Wlio

was to pay for that ? " *
' Well, Henry said if Tuppela

don't pay he will pay, so I wouldn't lose, which I

couldn't afford to do so." No objection was taken to

this examination by the plaintiff in error and ^Iie
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cross examination which the attorney for the plaint-

iff in error asked to have excluded was only a repeti-

tion of the examination in chief. Since Lepisto had

agreed to help Tuppela to get his living as far as he

was able for a consideration of which Oja had knowl-

edge it could be considered as an original promise

and enforceable. 27 C. J. page 145, sections 31-1.

In any event, this testimony was competent as show-

ing what the defendant Lepisto did for Tuppela,

what services he performed, and it was immaterial

as far as the admissibility of the evidence is con-

cerned whether in connection with the services so

performed a contract which was within the Statute

of Frauds was made or whether an enforceable con-

tract was made. The arrangement testified to had

been fully performed (Record pages 119-202), and

it was not an action on this arrangement, but sim-

ply to show part of the services performed by the

defendant Lepisto.

In Page v. United Fruit Co. 3 F. 2d 752, the Court,

considering a like objection that an oral statement

was within a provision of the Costa Rica Civil Code

equivalent of our parol evidence rule, says:

**The defendant however, was not a party to the

release, nor does it claim any right of Costa Rica.

It was a stranger, and in controversies between
strangers, or between one of the contractors and
a stranger, either party may show by parol what
the true transaction was." Citing: Baneda v.

Silsbee 21 How. 146, 165-170; 16 L. Ed. 86; Libbv
V. Spring & Fand Co. 67 N.W. 587, 588; 32 A 772.
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For the foregoing reasons we urge that no error

was committed, while the appellant takes it for

granted that we will admit that error was commit-

ted and urge that it was harmless, and since the

authorities cited relate to the question as to when
error will be considered prejudicial, we will not con-

sider said authorities.

n.

The second exception for which error is assigned,

called Point II. by the plaintiff in error relates to

the Court's allowing the defendant Lepisto over the

objection of the plaintiff to testify as to what he con-

sidered the reasonable value of the services rendered

by him. In I Wigmore on Evidence, see. 715, the

author says:

"It would be a hard rule which would prevent
a plaintiff from informing the jury of his own es-

timate of his services, and the courts seemed in-

clined to impose no terms as to his general famil-

iarity with the class of services; that he has ren-

dered them justified listening to his opinion."

Jones Commentaries on Evidence, Vol. 2, page

880, sec. 363, Values:

"As has been well said: 'To describe to a jury

the piece of ground however minutely with its

supposed adaptations to use, advantages and dis-

advantages; and demand of them, upon this infor-

mation alone, a verdict as to its value would be

merely farcical' and this indeed, is all that can be

done to enable them to arrive at a conclusion as

to its value unless the witnesses are allowed to

state their judgment or opinion together with the
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facts upon which such opinion is founded—the

same rule applied to the valuation of services

which may be made by the ordinary witness or

the party himself. The latter knows the precise

nature of the services rendered and of the value.

However, he might be inclined to state it, the

weight is for the jury.'' And authorities cited:

22 C. J. page 592, sec. 687 (f) *'Value of ser-

vices;'' a. a. Opinion of person rendering:: *'A

witness may place a value upon his own services,''

citing

:

U. S.—Delano v. Pierce, 225 Fed. 976,141

CCA 98.

Colo—Stevens v. Walton, 17 Colo. A. 440 68

P. 834.

Dak.—Edwards v. Fargo, etc., R. Co., 4 Dak.
549, 33 NW 100.

Ga.—City Electric R. Co. v. Smith, 121 Ga.

663, 49 SE 724.

111.—Chicago, etc., R. Co. v. Bivans, 142 111.

401, 32 NE 456. (aaf 42 111. A 450);
Schlumbrecht v. Chicago City R. Co. 153

111. A. 254.

Ind.—Wahl v. Shoulders, 14 Ind. A. 665, 43

NE 458.

Kan.—Carter v. Christie, I Kan A. 604, 42

P256.
Mass.—Butler v. Butler, 225 Mass. 22, 113

NE 577.

Mich.—Parmalee v. Wigent's est., 189 Mich.
507, 155 NW 577; Fowler v. Fowler, III

Mich. 676, 70 NW 336.

Mo.—Nesbit v. Shisler, 175 Mo. A. 565, 567,

158 SW 419 (Cit (Cycl).

Mont.—O'Meara v. McDermott, 40 Mont. 38,

104 P 1049.

Nebr.—Howard v. McCabe, 79 Nebr. 42, 112
NW 305; McCormick Harvesting Mach
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Co. V. Davis, 61 Nebr. 406, 85 NW 390;
Missouri Pac. R. Co. v. Palmer, 55 Nebr.
559, 76 NW 169.

N.Y.—Mercer v. Vose, 67 N. Y. 56, 58 Camp-
bell V. Cayey 59 App. Div. 621, 69
NYS 859.

Oh.—Duhme Jewelry Co. v. Hazen, 27 Oh.
Cir. Ct. 679.

Ore.—Smith v. Gevurtz, 67 Or. 26, 135 P 190.

See also Mutual Life Insurance Co. of New
York V. Chamblis 61 S. E. 1034.

In the case of Mercer vs. Vosa, Supra, the New
York Court says:

"I can conceive of no case where one who has
himself rendered a service to another when he will

not be competent to give evidence of its value.

Knowing the precise nature of the service ren-
dered, he must have some knowledge of its value,
and he is thus competent to give his opinion. It

may not be worth much. Its weight, however, is

for the jury.''

The plaintiff in error cites the general rule relating

to opinion evidence as set forth in Jones Commen-

taries on Evidence, Vol. 2, sec.360 page 870. This un-

doubtedly is the general rule and Jones, going into

further detail on the subject and while considering

the same subject in sec. 363, states that particular

rule as it involves values generally and as it in-

volves values of personal services and as it relates

to the person performing the services, which rule

we have heretofore given. The plaintiff in error then

cites Vol. 1 Jones Commentaries on Evidence, sec.

169 relating to professional services which undoubt-
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edly is the law and does not conflict with the rule

previously set forth and he also cites Stanton vs.

Emily 93 U. S. 548 in support of the rule laid down

in Vol. 1 Jones, sec. 169 where the rule is laid down

as follows:

"Attorneys and solicitors are entitled to have
allowed to them for their professional services

what they reasonably deserve to have for the

same, having due reference to the nature of the

services and their own standing in the profession

for learning skill and proficiency, and for the pur-

pose of aiding the jury in determining this mat-

ter, it is proper to receive evidence as to the price

usually charged and received for similar services

by other persons of the same profession practicing

in the same Court; Vilas vs. Downer, 21 V.T. 119."

We contend that there is nothing in the rule as

here laid down that would prevent a person ren-

dering services from placing an estimate or a valua-

tion on the services rendered. The attorney for the

appellant after citing part of Mr. Oja's testimony

says that Lepisto's qualifications were limited to

the fact that he was to interpret from Finnish to

English. The record does not bear him out in this

statement. Mr. Oja further testified that Lepisto

was "a pretty well read man," (Record page 121),

and Mr. Lepisto himself testified as to the other ser-

vices he performed, such as having his friend Oswell

see Mr. Winn for him, (Record pages 128 and 129),

and using his own judgment in connection with the

matters involved, (Record page 170) and the fact

that he performed the services qualified him. While
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these services and many others set forth in the rec-

ord, are not strictly professional, they are services

that belong to a class of services for which the rate

of pay is much higher than of an ordinary miner.

The appellant next cites the case of Benton v. Sev-

erens, 22 Ore. 91, 29 Pac. 200, and U. S. vs. McCann,

66 Pacific 274. The case of Burton vs. Severens was

for damages for obstruction of a navigable stream

and was decided on the particular statue of the State

of Oregon, Hills Code, Sec. 692, 786, which provided

that opinion evidence could not be given in such a

case and the case of U. S. vs. McCann et al. was for

damages for failure to deliver material to a builder

in accordance with a contract and was decided on

the authority of Burton vs. Severens above cited.

The facts in these cases, it will be seen, were differ-

ent from the case at bar and we contend do not state

the Oregon rule as applicable to the facts under con-

sideration.

The case of Smith v. I. Gevurtz & Sons, Supra,

135, p. 190, clearly states the Oregon rule as applied

to the case at bar. This was a case involving com-

missions for the sale of real estate and the Court de-

ciding said case quotes witli approval sec. 715, T

Wigmore on Evidence, whicli we have heretofore

set up. And holds that the evidence of the plaintiff

as to the value of his services was competent.

The case of Dushane v. Benedick, 120 U. S. 630,

30 L. Ed. 810, 7 S.C.R. 696, was an action of assump-
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sit by a rag dealer against paper makers to recover

for rags sold and delivered them, to which there was

a comiter claim . Judgment was given for the

plaintiff and the defendants appeal. In regard to

the matter of evidence, the Court says:

**Upon the question of damages there was dis-

tinct proof not onl}^ of the rags being infected

with smallpox so that they could not be made into

paper without injury to the workmen, but also

of sums paid by the defendants to support these

. workmen who had been disabled by the disease,

besides evidence that the defendants in conse-

quence of the injury to their business by the small-

pox introduced in the rags were obliged to run
their mill shorthanded and lost a considerable

part of a profitable country trade. This evidence
was competent for the consideration of the jury
and the want of more full and definite proof of

the amount of damages resulting to the defendants
from the unfitness of the rags to be manufactured
into paper while it might lessen the sum which
the jury could find in the defendant's favor, did

not justify the Court in withdrawing the defend-
ant's claim from the jury.

In the rulings excluding evidence offered by the
defendants in the course of the trial there was no
error the Court might properly decline to permit
one of the defendants to testify in general terms
what he estimated the amount of their damages
to be. When he had not testified to any items of

damage nor to any facts upon which his opinoin
was based.

—

But for the reasons above stated, we are of the
opinion that the Court erred in instructing the
jury that the evidence admitted would not justify

them in finding—and in directing the jury to re-

turn a verdict for the full amount of his claim.''
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In the case at bar the defendant Lepisto had tes-

tified in detail as to the services performed and it

differs further from the case cited because the

case at bar is for services performed by the witnses

while the case cited is for damages to business.

The case of N. Y. and Col. Min. Co. v. Eraser, 130

U. S. 611, 32 L. Ed. 1031; 9 Supreme Court Rep. 665;

cited by the appellant as far as relates to the com-

petency of testimony offered involves the rental

value of a silver mill, the witness had previously tes-

tified that he had no knowledge of silver mills; that

he knew of none in the neighborhood and that he

knew of none whatever in operation. This involved

speculative damages and surely a witness who was

not familiar with these matters was not qualified

as an expert to give his estimate.

Stillwell Co. vs. Phelps, 130 U. S. 520, 32 Law Ed.

1035, 9 S.C.R. 601, involved a counterclaim for dam-

ages for failure to install a flour mill of certain def-

inite capacity within the time agreed by contract.

The defendants offered evidence of a mill owner

who testified he was the owner and manager of a

roller flouring mill of 75 to 100 barrels capacity in

an adjoining county and was personally acquainted

with the roller mill business, but had never seen the

defendant's mill nor been in Deleven and knew

nothing from personal observation or knowledge of

the extent of the custom work of the mill, its busin-

ness, or product, or of the water power. He was
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then asked to state the rental value of the mill in

question in his judgment during the period in

question. The question was objected to because

the witness had never seen and had no personal

knowledge of the property in question and was

therefore incompetent to testify as to rental value.

Clearly this evidence was not competent and does

not mitigate against the competency of the evidence

offered and considered in the case at bar.

Forsythe vs. Doolittle, 120 U. S. 73, 7 S.C.R. 408,

which is cited by the plaintiff in error and is claimed

to be similar in principal to the case at bar is a case

that involved both professional services and services

of a semi-professional nature which we think, as

far as the services of a semi-professional nature are

concerned, is a good deal like the case at bar and we

will cite further from the same in a later part of this

brief. As far as the admissibility of this testimony

is concerned, the only question considered in that

case is whether or not the questions propounded to

the experts were such that the experts could un-

derstand. The Court holds at page 410 that although

the questions were long and involved, and had ex-

hibits attached to them, nevertheless the experts

seemed to have fully understood the questions and

to have answered them understandingly, and does

not hold that a person rendering services is not a

competent person to place a value upon the services

rendered.
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The last case cited by the plaintiff in error except

the case involving attorneys' fees, is the case of

Hummel v. Hogendorn, 5 Alaska, pa^ 25 (30).

In that case, a new trial was granted not because

the evidence of the value of the services rendered

given by the person performing the services had

been illegally admitted, but because the Court had

erred in allowing the same to include a matter in

the estimate which, as a matter of law, should not

have been included; and for the further reason that

the evidence offered considering the exror above just

referred to was not considered sufficient to sustain

the verdict on motion for new trial.

And the counsel for the plaintiff in error refers

to the fact that the Court had followed the rule laid

down in Stanton v. Embrey, Supra, a case which

we have previously referred to, and does not involve

services like those involved in the case at bar, but

strictly professional services, and does not hold that

an attorney who has performed services cannot tes-

tify as to the value of the services performed and

does not contain anything to mitigate against the

rule laid down by Wigmore. We further contend

that this Alaska case does not state a rule by which

the case at bar is governed and know of no case that

has followed it in Alaska or elsewhere and in the

case of Alaska Juneau Gold Mining Co. v. Larsen,

279 Fed. 420, which was somewhat similar in prin-

ciple, a different rule was laid down.
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The defendant Lepisto was cross examined as to

the services rendered and, as to his qualification and

the Court and jury had the benefit of his testimony

as well as the chance to observe the defendant

Lepisto on the stand. We therefore respectfully

submit that no error was committed by the Court

in allowing Lepisto to place a value upon the services

rendered by him.

in.

The third objection, called point V. by the plaintiff

in error, involves the question as to whether or not

an agreement within the Statute of Frauds can be re-

ceived in evidence to determine that the services

were not voluntarily rendered and as some evidence

of the value of the services rendered. In this connec-

tion we contend that this objection was waived by

the counsel for the appellant. (Record page 154.) The

Court:— *'Yes; I understand all that, but that is a

matter to be taken into consideration by the jury

under instructions from the Court." Mr. Cobb:

—

**Very well. We'll just reserve an exception. I

don't know that it will make much difference."

(Record page 223 et seq.)—and further relating to

the same matter—Mr. Cobb:—*'The plaintiff ex-

cepts to the instruction that we asked to the effect

that if the services performed, if Sinj—that if he

didn't comply with the contract in performing the

services, then they couldn't consider the contract

for the purpose in connection with the amount to
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be allowed/' The Court:—**I gave that/' Mr.

Cobb:—'*Well, if you gave that, I didn't hear it.

If you gave that, I have no exceptions. The reason

is that otherwise they would have nothing to go by."

The Court:—**My intention was to give that. The

other part I declined to give." Mr. Cobb:—I didn't

catch it that you told them specifically.
'
' The Court

:

—'*I said, 'If, however, you fail to find that any

agreement was made between Tuppela and Lepisto,

as claimed by the latter, then you will entirely dis-

regard Lepisto's testimony as to the amoimt of com-

pensation he was to receive under the agreement.'

I gave that.
'
' Mr. Cobb :

—*
'Very well, then, I didn 't

catch it."

We contend that the foregoing is a waiver but

that in any event no error was committed in allow-

ing the defendant Lepisto to testify as to the con-

tract. 27 C.J. page 866, sec. 444 h. : *' Contract as to

measure of damages":

''In an action to recover upon an implied prom-
ise to pay for the property transferred, use and
occupation, and for labor or other partial per-

formance of a contract within the Statute of

Frauds, the contract is admissible in evidence,

not as being binding and conclusive as to the

amount of recovery, but as a circumstance to be

considered in estimating the value of what has

been done and received. (Citing authorities).

In Clark v. U. S. 95 U. S. 539, which was an action

on a parol agreement which was void under a stat-

ute having similar effect as our Statute of Frauds,
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the Supreme Court, through Mr. Justice Bradley

after holding that no recovery could be had on the

contract holds that recovery could be had upon an

implied contract for a quantmn merruit and says

(page 543):

**0f course, the claimant is entitled to the value
of the use of his vessel during the time it was in

the hands of the Government agents which as
shown by the findings was a period of eight days.
This value in the absence of any other evidence
on the subject may be fairly assumed at what was
stipulated for in the parol contract; though not
binding or conclusive. Neither party thought fit

to adduce any other. The cases bearing on this

subject are collected in Brown's Treatise on the
Statute of Frauds, sections 117-130, but they
mostly refer to the question whether the contract
though void by the Statute of Frauds, can be re-

garded as conclusive evidence of quantum mer-
ruit; whether or not it is admissible as some evi-

dence though not conclusive on either party is ap-
parently not much discussed; though it seems to us
that it may fairly be adduced from the tenor of

the case that the evidence is admissible. At all

events that is our view. As a declaration of the
parties, it is entitled to some credence."

Zachary v. Nolan, 66 Feder 468 on page 471, the

Court says:

''If the contract was made by the implied ac-

ceptance of the option as claimed by the plaintiff,

it may be invalid and unenforceable because not in

writing", but its covenants are valid as long as the
use of the stock by the defendant lasts and ref-

erence may be made to them for the terms and
time of payment, in an action of this kind as a
measure of the value of such use."
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See also

Walsh V. Colclough, 56 Fed. 778.

Quirck v. Bank of Commerce and Trust Co.
244 Fed. 688.

Jacobsen v. Rice Import Co. 202 N.Y.S. 233.
Fraser v. Howell, 106 111, 463.

Baker v. Luterback 68 Md. 64, 11 Atl. 703.

Fuller V. Rice, 52 Mich. 435, 18 NW 204.

Moore v. Capewell Horse Nail Co. 76 Mich.
708, 43 NW 644.

La Du-King Manufacturing Co. v. La Du, 36
Minn,743 31 NW 938.

Van Horn v. Van Horn, New Jersey, 20 Atl.

826.

McGlucky v. Bitter, 1 Ed. Smith 618.

Lisk V. Sherman, 24 Barb. 433.

Jones V. Homer 2 Hilt, 116.

Van Vanterberg v. Croffut, 15 Him. 147.

McDowel V. Oyer, 21 Pa. State, 9 Harris 417.

Capers v. Stewart, Tex. 3 Willson Civ. Cases
Ct. App. 291.

Faircloth v. Kinlow, N. C. 81 S.E. 299. 169
N.C. 288.

Murphy v. De Haan 89 N.W. 100, 116 Iowa, 61

Waters v. Cline, 85 S.W. 209. 21 Ken. 611.

Bunner v. Sled, 249 S.W. 556.

Farrow v. Bums, 92 S. 236 and 426.

Kutzner v. Stewart, 183 N.W. 905.

Walker v. Dill's Administrators, Kv. 218
S.W. 249.

The contract was also admissible to show that the

services were rendered by request and not volun-

tarily. Martin v. Martin, Estate, 108 Wis. 284, 84

N. W. 439. Kettrey v. Thuuma, 9 Ind. Appeals 498

36 N. E. 919.

Counsel for plaintiff in error contends that the
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allegations in the two counterclaims cannot both be

true; that one must be false. While this is not ma-

terial, he is mistaken. The allegations relating to

the countract are true but not enforceable on account

of the Statute and therefore under the law recovery

can be had for the value of the services rendered.

For the foregoing reasons and the authorities

cited in support thereof, we respectfully submit that

no error was committed, in allowing the witness to

testify as to the terms of the contract.

IV.

As to the errors assigned in connection with the

overruling of the motion for a new trial and the en-

tering of the judgment herein designated by appel-

lants as points VI., VII., VIII. and IX., we have al-

ready considered the errors of law set forth in said

motion for a new trial which it was claimed occurred

in connection with the introduction of testimony.

We will now consider the questions as to whether

or not the Court should have allowed a new trial

herein, first, on account of misconduct on the part

of the jiu-y; second, on account of an excessive ver-

dict; third, on account of insufficiency of the evi-

dence; and will then consider as to whether or not

the Court erred in entering judgment herein.

In considering this matter we respectfully call

the Court's attention to the fact that the verdict

was entered without any objection of the plaintiff

in error and no exception was taken to the verdict:
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and that the granting or overruling of a motion for

a new trial based upon the insufficiency of the evi-

dence or excessive amount of the verdict is addressed

to the sound discretion of the trial Court and its'

decision respecting the same is not reviewable ex-

cept for the manifest abuse of such discretion; and

that in the Supreme Court of the United States the

refusal to grant a new trial cannot be assigned as

error in that Court. Copper River & N.W. R.R. v.

Reader, 211 Fed 286, holds:

*'As it pertains to the motions for a new trial,

they are addressed to the sound discretion of the
trial court, and, no question of the court's abuse
of that discretion is presented here for our deter-

mination. The Code of Alaska relative to the sub-
ject, being section 1058 of the Compiled Laws, and
section 226 of the Code of Civil Procedure as
adopted by Congress, is taken again from the Ore-
gon Code, and under the decisions of the state

court a motion for a new trial, based upon insuf-

ficiency of the evidence or excessive damages, is

addressed to the sound discretion of the trial

court, and its decisions respecting the same are

not reviewable except for a manifest abuse of

such discretion. State v. Foot You, supra; State

V. Gardner, 33 Or. 149, 152, 54 Pac. 809; Coos Bay
Navigation Co. v. Endicott, 34 Or. 573, 578, 57 Pac.

61fl And it is the doctrine of the Supreme Court
of the United States that the refusal of the trial

court to grant a new trial cannot be assigned for

error in that court. Addington v. United States,

165 U. S. 184, 17 Sup. Ct. 288, 41 L. Ed. 679; Eerie

Railroad Co. v. Winter, 143, U. S. 60; 75, 12 Sup.

Ct. 356, 36 L. Ed. 71.

Under point VI. the plaintiff in error urges that
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the Court erred in entering judgment for the sum of

$4,975.00 because the jury appeared to have acted

under the influence of pasion and prejudice. That

the Court should have instructed the jury that the

limit of recovery was $1,000.00; that there was not

a scintilla of evidence that the services were worth

in excess of the sum of $1,000.00 and that the jury

was prejudiced by the Court's allowing the defend-

ant Lepisto to testify as to the value of the services

rendered by him, and in admitting the contract.

These last two objections we have already consid-

ered and it is further urged that $1,000.00 was the

value as measured by the highest maximum rate of

wages and lastly that both the Court and jury ap-

peared to have been prejudiced and mislead.

Under point VII. it is urged that the Court erred

in entering judgment because the verdict was given

and returned in violation of the instructions of the

Court and finally he urges that the plaintiff was en-

titled to recover the full amount sued for, $1,833.33.

In this regard counsel for the plaintiff in error

evidently overlooked the Court's instruction to

which no objection was made or exception taken,

found Record page 217. Since these points on the

merits, laying aside the fact that the plaintiff in

error did not except to the instructions given, did

not take an exception to the verdict and that the rul-

ing on a motion for new trial is left to the discretion

of the trial court and is not reviewable, involve the
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questions as to what services were performed under

the evidence, and as to what evidence there was as

to the value of these services. We will consider them

together. The defendant Lepisto testified in detail

as to the services he had performed, included the

making arrangements for Mr. Tuppela's room and

board, studying the facts relating to his mining

claims and to his claim against the Chichagoff Min-

ing Company and in aiding Tuppela in securing the

services of an attorney to try the case, used his judg-

ment in these matters and helped him generally.

The defendant Lepisto testifies that he at once

started in the performance of these services on

the very day the contract was made and that

he worked continually from that time, the 28th

day of December from morning to night until the

latter part of February. That he investigated Tup-

pela's claim by studying the papers relating to his

mining claims and talked it over with Mr. Tuppela

and used his personal influence and standing in the

community in securing an attorney for Tuppela;

that he solicited his friend George Oswell to inter-

cede for him with Judge Winn; that he used his

judgment in regard to the claims involved and con-

tinued to aid Tuppela in connection with this litiga-

tion up to and during the time of the trial. Tlie de-

tails of the services rendered have been fully brought

out in the testimony both in direct and cross. After

he had fully gone into the details of the services

rendered, the defendant Lepisto testified that the
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him figured at miner's wages, 60c an hour, would

amoimt to $1,000.00. This establishes the time spent

by Lepisto in Tuppela's behalf.

With this the plaintiff in error seems to be satis-

fied but is complaining that Lepisto should be al-

lowed anything in excess of regular miner's wages

for the services performed. Surely these services

were not the services that a miner generally per-

formed and therefore the amount paid a miner is not

a criterion by which these services should be meas-

ured. But they say that miner's wages were the

wages that the defendant Lepisto had previously

been receiving and he should be limited to them in

this case. The services performed were not miner's

services. They were well performed, at least results

were obtained, and Tuppela, for whom they were

performed, was satisfied; therefore we contend that

evidence as to what miners obtain for miner's ser-

vices is not to be considered in any event, and cannot

control the value of the services in the case at bar.

The plaintiff in error overlooks the fact that the

contract was in evidence and that under the con-

tract Lepisto was to recover much in excess of $10,-

000.00. The plaintiff in error places it at $75,000.00

on page 33 of his brief, and the Court and jury

had a detailed statement of the defendant Lepisto

as to exactly what the services were that he rendered

which was not contradicted, and further the state-

ment from the defendant Lepisto that he knew the
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value of the services and that they are reasonably

worth $10,000.00.

But it is claimed by the plaintiff in error that

Lepisto did not show that he was qualified to give

the value of these particular services. But the de-

fendant had performed the services, was thoroughly

acquainted with the services rendered and surely a

person who can perform services and perform them

satisfactorily, is able to give some evidence of the

value of the services. The plaintiff in error seems

to have got confused in that he claims that these

services must either be strictly professional services

or else regarded as miner's services. In this respect

the case at bar is a great deal like the case cited by

the plaintiff in error, Forsythe v. Doolittle, supra,

in which the Court says:

*'Varied as were the legal services of the plaint-

iff, it is plain from the testimony that those ren-

dered by negotiation and consultation, and presen-

tation of the uses to which the property should
be applied, were far more effective and important.

This fact necessarily had a controlling weight in

estimating the value of the services. It is difficult

to apply to such services any fixed standard by
which they can be measured, and their vahie de-

termined, as can be done with reference to ser-

vices purely professional. There is a tact and
skill and a happy manner with some persons which
render them successful as negotiators, while

others of equal learning, attainments, and intel-

lectual ability fail for the want of those qualities.

The compensation to be made in such cases is, by
the ordinary judgment of business men, measured
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by the results obtained. It is not limited by the

time occupied or the labor bestowed. It is from
overlooking the difference in the rule by which
compensation is measured in such cases, and that

in cases where the services are strictly of a pro-

fessional nature, that several objections are urged
for reversal of the judgment recovered, which, if

this difference were regarded, would not be seri-

ously pressed."

and:

**The jury found that it should have $40,000 and
gave their verdict for that amount. Of the justice

of this amount we are not to determine. We are
called upon only to see whether any error was
committed in the manner in which the case was
submitted to the jury.'*

It is also claimed in the plaintiff in error's brief

that the jury disregarded a certain instruction set

forth under point VIII. in arriving at their verdict

in which the Court instructed that there were no

special professional services or skill involved and

that the recovery should be the reasonable value of

the services rendered. (Surely these were not min-

er's services and were not to be paid for in miner's

wages). The Court, after giving the part of the in-

structions above referred to fully instructed the

jury what under the law was meant by the

reasonable value of services and what they

could consider in determining the reasonable value

of defendant Lepisto's services, including the

fact that Tuppela's pecuniary condition was such

that unless he recovered from the Chichagoff Min-
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ing Company, he would not be able to pay for the

services rendered and the time the defendant

Lepisto has been without remuneration for such ser-

vices. We contend that the instructions were at

least as favorable to the plaintiff in error as the law

would permit and the plaintiff in error must have

so considered, for he took no exception to them, and

that the verdict was in accordance with the instruc-

tions.

We respectfully urge that the jury found that the

defendant Lepisto, one of the defendants, in error,

was entitled to recover $4,975.00 from the plaintiff

in error, which amount we contend was fair and just

under the evidence in the case and further contend

that no exror was committed in the manner in which

the case was submitted to the jury and that case

should be affirmed.

Respectfully submitted,

J. A. HELLENTHAL,
S. HELLENTHAL.

Attorneys for Defendant

in Error.
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In the District Court of the United States in and for

the District of Idaho, Northern Division.

No. 2173

INFORMATION
UNITED STATES OF AMERICA,

vs.

ALBERT TIMELL,

Plaintiff,

Defendant.

E. G. Davis, United States Attorney for the District

of Idaho, who for the United States in this behalf prose-

cutes in his own proper person comes into Court on

Sept. 24, 1924, and with leave of the Court first had

and obtained upon his official oath gives the Court here

to understand and be informed as follows:

COUNT ONE
(Possession)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the

District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully have in his possession certain intoxicating

liquor containing more than one-half of one per cent

of alcohol, to-wit, about one pint of a certain spirit-

uous liquor commonly knows as "moonshine whiskey,"
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the same being designed, intended and fit for use as a

beverage, the possession of same being then and there

prohibited and unlawful and contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States of America.

COUNT TWO
(Sale)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the

District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully sell a quantity of intoxicating liquor contain-

ing more than one-half on one per cent of alcohol, to-

wit, about one pint of a certain spirituous liquor com-

monly known as "moonshine whiskey", the same being

designed, intended and fit for use as a beverage, the

sale of same being then and there prohibited and un-

lawful and contrary to the form of the statute in such

case made and provided, and against the peace and

dignity of the United States of America.

COUNT THREE
( Nuisance

)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the
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District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully maintain, keep and operate that certain place

occupied by Albert Timell and situated at Herrick,

Shoshone County, Idaho, and used as a rooming-house

and hotel, as a public and a common nuisance, to-wit, a

place where intoxicating liquor containing more than

one-half of one per cent of alcohol, to-wit, certain

spirituous liquor commonly known as "moonshine whis-

key", the same being designed, intended and fit for use

as a beverage, were manufactured, sold, kept and bar-

tered, said acts and things herein charged being then

and there prohibited and unlawful and contrary to the

form of the statute in such case made and provided,

and against the peace and dignity of the United States

of America. E. G. DAVIS,
United States Attorney for

the District of Idaho

United States of America,
J

District of Idaho, Vss.

Northern Division.
j

William H. Langroise, being first duly sworn on his

oath deposes and says: That he is a duly appointed,

qualified and acting Assistant United States Attorney

for the District of Idaho, and that he makes this veri-

fication as such; that he has read the above and fore-

going Information, knows the contents thereof, and

that the facts and things therein stated are true.

WILLIAM H. LANGROISE.
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Subscribed and sworn to before me this 24th day of

September, 1924.

W. D. McREYNOLDS,
Clerk of the U. S. District Court.

By VERA THAYER,
(SEAL) Deputy.

Leave is hereby granted to file the foregoing Infor-

mation.

FRANK S. DIETRICH,
District Judge.

Endorsed, Filed, Sept. 24, 1924.

W. D. McREYNOLDS, Clerk.

By VERA THAYER Deputy.

ARRAIGNMENT AND PLEA
At a stated term of the District Court of the United

States for the District of Idaho held at Coeur d'Alene,

in the Northern Division of said District on Novem-

ber 24, 1924, and other dates as stated herein, the fol-

lowing proceedings, among others, were had, to-wit:

Present: Honorable Frank S. Dietrich, Judge, and

the officers of the Court.

(Title of Court and Cause)

Comes now the District Attorney with the defendant

and his counsel, W. D. Keeton, Esq., into court, the

defendant to be arraigned on the information. The

reading of the information was waived by the defendant
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who was furnished with a true copy thereof. In reply

to inquiry of the Court the defendant stated that he had

been informed against by his true name.

The Court asked the defendant if he pleads guilty

or not guilty of the offense as charged in the informa-

tion, and the defendant plead not guilty as charged

therein. This cause was then set for trial on Wednes-

day, November 26, at ten o'clock A. M.

(Title of Court and Cause)

DEFENDANT'S BILL OF EXCEPTIONS
BE IT REMEMBERED, that the above entitled

cause came regularly on for hearing on the 26th day of

November, A. D. 1924, at Coeur d'Alene, Idaho, in the

above entitled court, before the Honorable Frank S.

Dietrich, Judge thereof , William H. Langroise appear-

ing for plaintiff, and William D. Keeton appearing for

defendant, whereupon the following proceedings were

had, to-wit

:

A jury being impanelled and sworn, and W. H.

Langroise, attorney for plaintiff, having made his open-

ing statement to the jury, John A. Armstrong was

called as a witness on behalf of the government, and be-

ing first duly sworn, upon direct examination by Mr.

Langoise stated:

"My name is John A. Armstrong. I am a deputy

sheriff of Benewah County, and reside at St. Maries.

I was such deputy on August 14, 1924, and am ac-
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quainted with defendant Albert Timell. I saw the

defendant on August 14 at Herrick at the boarding

house there. I had gone to Herrick on the train the

night before and stayed there that night with Mr.

Bracken. The morning after I got up—I wouldn't be

sure whether it was before or after breakfast—I made

the remark to Mr. Timell, "Is there any chance to get

me a drink, I have been wet and I believe a drink would

warm my stomach up." He said he thought he could

get me a bottle. Bracken was present. After that I

went out and caught grasshoppers, and after about an

hour returned to the rooming house where Timell

handed me this bottle, marked plaintiff's Exhibit "A",

and for which he paid him $3.50. With the exception

of the seal on top, the label on the side and one drink

out of it. it is now in substantially the same condition

as it was at the time I got it from Mr. Timell."

Whereupon plaintiff's Exhibit "A" was offered and

received in evidence, and said witness further testified:

"This jbottle contained moonshine whiskey and the

transaction occurred in Shoshone County and Mr. Leo

F. Bracken was present at the time of the sale." Upon

cross examination by Mr. Keeton, the said witness

Armstrong testified, "I believe Mr. Bracken is a Fed-

eral enforcement officer." At that time I was acting as

an official of the United States and was getting $4.00

per day, which was paid me by the sheriff of Shoshone

County. The day previous I had been up to Marble

Creek and came down to Herrick on the evening pas-

senger train and stayed in Herrick through the night.
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I had been fishing the day before and gotten wet. It

was raining upon the day that I purchased the bottle

from Timell and had been raining the night before. I

had been up on the River three days fishing. I got up

on the 14th of August in time for breakfast, sometime

along seven or eight o'clock. I do not remember

whether it was before or after breakfast that I talked

with Timell, but suppose it was about eight o'clock. I

think at the time he was putting a floor in one of the

rooms of the building, and that is when the conversation

took place. I had only one conversation with Timell. I

did not tell him that I had cramps, nor that I was sick,

but that I thot a drink would warm up my stomach. He
said he thought he could get me some intoxicating

liquor. He didn't say he didn't have any there and did

say he thought he could get some. He did not tell me
where he would have to go or how long it would take

him. He was gone not to exceed one hour. During

the conversation Bracken was standing quite close to

us, but I do not think in the same room, and what con-

versation he heard, if any, he would have to hear out on

the porch or some place outside. I don't remember

seeing him standing there at all while the conversation

was taking place, and I remember he was out on the

porch when I came out the door. I didn't notice any-

body else around there. It is not a fact that before any

arrangements were made for Mr. Timell to get this

bottle, I approached him four or five times, and he

didn't tell me originally that he didn't have it, wasn't

handling it and that there wasn't any on the premises.
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and I didn't have to go back and tell him that I had

cramps and that my stomach was sick and I needed

some whiskey. He didn't tell me in substance that he

didn't have, or handled it, and I didn't again give him a

talk about my condition and the need for purchasing

the whiskey. At the end of the talk, Mr. Timeil didn't

say to me, "Well, if you are sick and going to die may

be I can get you some." After the conversation I was

catching grasshoppers, and then went back and got the

bottle offered in evidence from Mr. Timell and he told

me that he had that bottle if 1 wanted it. I told him

if he had it I would take it. He didn't tell me where he

got the bottle.

Whereupon Leo. F. Bracken was called on behalf

of plaintiff, and having been duly sworn, upon direct

examination by Mr. Langroise testified:

"I reside at Twin Falls, and am general prohibition

agent. Treasury Department of the United States, for

the states of Washington, Oregon, Idaho, Montana

and the territory of Alaska ; have held my position since

June 1, 1922. I saw the defendant Timell on August

14th at the rooming house at Herrick, Idaho, which

was operated by ^Ir. Timell and his brother-in-law,

whose name is Randall. It was a rainy morning, and I

was out on the porch near the door of the room in which

Mr. Timell was putting down a floor. I wouldn't say

whether I was a little inside or just outside, but was ten

or twelve feet away and close enough to hear the con-

versation. Armstrong said to Mr. Timell, "Do you

know where I can get a bottle? I have been fishing a
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couple of days, and am rather cold and wet," and he

said he would like to get it to warm his stomach up.

That was the effect of his statements. I do not know

the exact words. Timell responded that he thought he

could get him a bottle. That was the conversation that

I heard at that time. And it would hardly have been

possible that any other conversation could have taken

place without my knowledge, as I was constantly with

JNIr. Armstrong that morning. We returned after about

an hour, after catching grasshoppers, to the hotel and

after a few minutes I heard Timell ask Armstrong if

he still wanted a bottle. I had seen Timell come to the

hotel with a gunny sack on his shoulders in which could

be seen the outline of a gallon jug. William H.

Bentley was with him. In about three quarters of an

hour after he came with the gunny sack, Timell

went to Mr. Armstrong. He brought the gunny sack

while we were catching grasshoppers within a radius of

150 yards of the rooming house. Did not see Timell

leave the rooming house at any time after he came in

with the sack. Mr. Armstrong and Mr. Timell stepped

into the room which was occupied by Mr. Timell in the

rooming house and I came into the room after the bottle

was handed to Mr. Armstrong, and was present when

the sum of $3.50 was paid to Mr. Timell by Armstrong.

Plaintiff's Exhibit "A" is the bottle in question, and

with the exception of the seal and label and a small

quantity taken from it, is now in substantially the same

condition as it was at the time it was handed to Arm-
strong. I have tasted and examined the bottle and it
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is moonshine whiskey. Upon cross examination, the

witness Bracken testified: "I didn't handle the money

I saw it pass from hand to hand, and got my informa-

tion as to the amount by sight. I don't remember the

denomination of the money, but saw the money pass

and saw what amount it was." I was not in the room

when Timell and Armstrong first entered, but I was

on the porch of the rooming house. The porch runs

right along from the entrance to this room of Mr.

Timell's. You go in one door and turn to the left and

you are immediately within two feet of the inside walls

there. There are two walls between, namely, the outer

wall of the building and the inside wall. I walked right

in the room and saw the transaction completed. I had

no opportunity to have the gunny sack I spoke of in

my hands. I observed it being carried in. I was not

to exceed twenty or thirty-five yards from the gunny

sack. I saw the outline of a gallon jug. The sack was

distended by the handle in such a position that it showed

through the sack the outline of it. I took notes of the

transaction, but did not take notes on what the con-

versation was, until I made a report of it within a few

days, at which time I made a report of the substance of

the conversation. The effect of Mr. Armstrong's state-

ments was that he needed something to warm up his

stomach. He didn't say that he had stomach trouble,

and Mr. Timell said that he thought he could get the

bottle. Mr. Timell does not speak extraordinarily loud.

I was not to exceed twelve feet away from Armstrong

when Timell came and talked with him. I do not re-
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member whether I was inside the door or just outside

on the porch. The conversation could not have taken

more than a couple of minutes, and during that time I

was on the porch and the}^ were within plain sight of me.

It mio-ht have been a few minutes that I was not with

Mr. Armstrong that morning. I didn't notice Mr.

Timell leaving the building, but when he returned I

observed him v/hen he was about one hundred yards

from the building, he was just coming across the bridge

over a creek that runs in front of the building. Bently

was with him. Went to Herrick on the evening of the

13th of August and this occurred the next morning

after breakfast.

Whereupon the government rested its case.

Whereupon the defendant Albert Timell was called

to testify in his own behalf, and being duly sworn, upon

direct examination by Mr. Keeton testified as follows:

"I am the defendant, live at Herrick, Idaho, and have

lived there at the hotel since last spring. I do a little

logging and am part owner of the hotel and rooming

house. I met Mr. Bracken and Mr. Armstrong about

the 13th or 14th of August. I saw Armstrong on the

14th of August while I was repairing the building and

flooring the dining room. When he came up to me he

said he had been fishing two or three days and was wet

and wanted to know if he could get something to drink.

I told him I didn't have anything of that kind around

the place. He said he was sick, had a sick stomach

and had cramps. I told him that he couldn't get any-

thing, that I didn't handle it and he would have to go
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somewhere else. He went away and came back and

said that he was feehng badly, and asked me if I didn't

know where he could get some. I told him I didn't

know whether I could get any or not, but might if he

was feeling awfully bad. He was, I think, there five

or six times to get it before I finally told him that if

he w^as feeling that bad and was going to die, I would

try and get something for him, but I didn't know

whether I could or not. Pursuant to that conversation

I purchased for him this bottle, but didn't purchase any

other whiskey at the time.

Q. Referring to the matter of the sack on your

back, what have you to say about that?

A. Those were gunny sacks I picked up over there

across the creek and when a person would want to get

spuds—come over to me to get some potatoes or vege-

tables, then I used the sacks to put them in. An hour

or an hour and a half after the last conversation I re-

lated, I delivered to Armstrong the bottle. Armstrong

paid me for it in the same amount that I paid, and I

did not make anything on the transaction.

Q. If Mr. Armstrong had not told you about hav-

ing stomach trouble, being wet, and needing the whis-

key, or words to that effect, would you have gotten it

for him?

A. I would not.

Upon cross examination by Mr. Langroise, the wit-

ness continues:

"I took the gunny sacks out back of the house. I

might have taken them into my room when I took the
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bottle in there then out again. I had the bottle in the

sack with nothing else except empty gunny sacks which

I got over by the Old Crow saloon, about sixty rods

from my place along the creek. They were lying

around outside the saloon. It is a fact that it was rain-

ing that morning and I do not remember whether the

sacks were wet, presume they were. I used the sacks

to put spuds and vegetables in when people came to

buy. I bought the whiskey from Bill Bently and paid

$2.50 for it, told Mr. Armstrong what it cost and he

paid me that amount for it. Bentley was living back

of the Old Crow saloon. It was not occupied at all

only as a garage. I think there was a car in it. It has

not been occupied for any business for several years.

It is just a short ways from my place. I don't remem-

ber whether I had gotten other gunny sacks there on

other occasions. I got them there on my way up. I

think it was raining when I picked them up. It had

been raining for some time. Mr. Armstrong ap-

proached me five or six different times prior to the

time I went after the whiskey. He told me that he was

about dead and I told him if he was sick and thought

he was going to die, I would try to get him some. He
said he had cramps in his stomach and was sick, that he

had been wading in the creek and he kept pestering me
for an hour or more before I finally got it. He did not

go to bed during that time, only to the room and out

on the porch. He seemed to be suffering an awful lot.

You would have to go fifty miles from Herrick for a

doctor, and there is no phone in Herrick except in the
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section house about half a mile away. He didn't ask

me to go call for a doctor, or ask for hot applications

or any other kind of aid to relieve his trouble. He had

breakfast there that morning at the same table with me.

I do not know whether he had a substantial breakfast,

but he said something before breakfast about being

wet and feeling bad also complained I think, at break-

fast.

Whereupon A. L. Randall was called to testify on

behalf of the defendant, and being first duly sworn,

testified as follows:

I have lived at Herrick since May 20, 1924, and have

known the defendant about twenty-one years. I met

Mr. Armstrong on Marble Creek. Bracken was with

him when he came to Herrick, and they stayed all night

at the place. The next morning the defendant was in

the hotel building laying a floor and at that time I

heard a conversation between him and the witness Arm-

strong. I was out on the porch at the refrigerator put-

ting some meats in the ice box. I heard a portion of

the conversation. I heard Armstrong ask Mr. Timell

if he could get him somethmg to drink, and Timell said

I haven't got anything here on the place. He also said

that he didn't handle it, sell it, or have anything to do

with it. Armstrong said that he was sick, had cramps,

had been wet all day yesterday, and was wet that morn-

ing and ask Timell if he couldn't get him something. I

went back to the dining room to help my wife after the

conversation. In replying to Armstrong, Timell said

that if Armstrong thought he was awful sick and was
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goin to die, he would try to get him a bottle. He didn't

say he could get it, but said he would go and see if he

could. I live on the same premises with Timell, and

during the time I have been there, there has not been

any whiskey dealt in. Mr. Timell's reputation is good

in that vicinity for being a peaceable, lawabiding citi-

zen. I was about ten or twelve feet away from Mr.

Timell and INIr. Armstrong at the time they had the

conversation and they were right there in my sight be-

tween the two doors. The front door of the dining

room is opposite the back door, and I was at the back

door at the ice box. I am a brother-in-law of the de-

fendant and in business with him. Bracken and Arm-

strong had been there all night. On cross examination

the witness testified, "There haven't been any intoxi-

cating liquors kept on the premises for sale or any other

purpose since I have been there, and this transaction

between Mr. Timell and Mr. Armstrong is an isolated,

single case. No one else came there or asked for liquor

and there was no drinking on the premises."

At this time the defendant again took the stand, and

in answer to questions propounded by Mr. Langroise

stated: "At the time I asked Armstrong if he wanted

that bottle now, he didn't tell me that he had already

gotten one, but would take that since he had ordered it

and agreed to take it, or words to that effect. He did

not tell me that he had already purchased a bottle. I

do not know whether or not Mr. Armstrong at break-

fast commented upon how fine the breakfast was. At
this point defendant rested, and John A. Armstrong
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was recalled and in answer to questions by Mr.

Langroise on direct examination testified: "I had

breakfast on the morning of August 14th at Her-

rick, and Timell ate at the same place. He sat

kittycornered across the table a little to my right.

I made the remark that it was a different meal

than we had had the night previous, and I had a

substantial breakfast. Just prior to the time the bottle

was dehvered to me by defendant Timell, in the pres-

ence of Timell, Bracken and myself, in reply to a ques-

tion to me if I still wanted a bottle, I answered in

effect that I already had one, but would take it as I had

agreed to. I had purchased a bottle prior to that time

from WilHam Bentley for the price of $3.00."

Whereupon Leo F. Bracken was recalled by plain-

tiff, and upon direct examination by Mr. Langroise

testified: "On the morning of the 14th of August, I,

Mr. Timell and Mr. Armstrong, and no one else being

present, in answer to the question of the defendant

Timell as to whether or not he still wanted that bottle,

Mr. Armstrong said in effect that he already had one,

but would take it because he had agreed to. In fact,

Mr. Armstrong did have a bottle, but I didn't see it.

I purchased a bottle of moonshine from William

Bentley just prior to the time purchase was made and

paid $3.00 for it. This was bought separately from the

purchase to which Mr. Armstrong testified. The de-

fendant took the sack he had on his back and its con-

tents into the building and the sack appeared to be dry.

On cross examination the witness testified, he was



United States of America 27

within twenty or twenty-five yards when he passed me

with the sack and at that distance it looked dry. I am
judging from the appearance at the distance I saw it

form. I wasn't present when Mr. Armstrong purchased

hquor from Mr. Bentley. Thereafter, I, with others

acting for me, searched the place and didn't find any

intoxicating liquors or any moonshine, but found three

or four bottles of home brew. They were left undis-

turbed. I do not know whether it was intoxicating or

not. I never tasted it. At this time the government

rested. The government waived its opening argument,

and after argument by counsel for defendant and clos-

ing argument by counsel for the government, the Court

instructed the jury as follows:

INSTRUCTIONS
As you doubtless understand, there are three counts

or charges in this information, all of which are predi-

cated upon what is commonly known as the National

Prohibition Act. That Act defines several different

offenses. It defines it to be an offense for one to have

in his possession intoxicating liquor, except under very

unusual circumstances. It is made an offense to sell

intoxicating liquor; it also defines as an offense the

maintenance of a nuisance. These provisions cover the

three charges in the information. While there is a gen-

eral clause in the Act defining as intoxicating any

liquor, whether it has a name in the trade or not, which

contains one-half of one per cent alcohol and is suitable

to be used for beverage purposes, there are certain
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liquors outlawed by name, so that the law specifically

prohibits what were, at the time the Act was passed,

well known beverages of commerce. In other words,

regardless of the percentage of alcohol the law declares

it to be an offense for one to have possession of, or to

sell or manufacture whiskey or wine. It names these

different liquors, so that it is not material for you to

inquire what the alcoholic content of the liquor under

consideration was, for it is charged that it was whiskej^

and if the evidence convinces you that it was whiskey

that is sufficient without any inquiry as to the alcoholic

content. It was unlawful for the defendant to have

whiskey at this boarding house or rooming house. It

was unlawful for him to sell whiskey at that place. It

was unlawful for him to keep for sale intoxicating

liquor or whiskey at that place.

Under the testimony of the defendant the real issue,

and practically the only issue upon which you are called

upon to find, relates to the circumstances under which

the whiskey was delivered to the witness Armstrong.

The defendant himself admits—I am speaking now of

the first two counts—that he did furnish this bottle of

whiskey to Armstrong, and that Armstrong paid him

therefore. There is some discrepancy in the testimony

as to the amount paid, but that is immaterial so far

as the offense is concerned. If he furnished the whis-

key at all, whether without price, or for $2.00 or $3.00

makes no difference. It would be a violation of the law

for the defendant to have this whiskey. It would also

be a violation for him to furnish it to another, regard-
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less of what he got for it.

Still referring to the first two counts, that is, the

charge of possession and the charge of sale, as I have

already indicated the issue turns upon the question as

to what inducements were held out by the government

witnesses to the defendant, as a result of which he pro-

cured and furnished this liquor to them. It is entirely

proper, gentlemen, for persons engaged by the Govern-

ment in detecting the commission of crime to go about

"under cover," as it is said, that is, unidentified, dressed

in different ways, assuming to be engaged in different

occupations, and where they suspect that liquor is being

sold, manufactiu'ed or kept in violation of the law, to go

to the suspected person and propose a violation of the

law by asking him for liquor, soliciting him to sell

liquor—that is entirely proper. That is about the only

way in which they could operate at all. Unless they

can go about in that way, their services would be of no

avail. Upon the other hand, it is not proper for one

representing the Government as a special agent, either

under cover or otherwise, by representations as to his

physical condition, that is, by feigning to be in agony,

or great pain, or seriously ill, to play upon the sym-

pathies of a citizen and thus get him to violate the law.

You will see the distinction between the two cases.

Now for one to simply say that he is cold and would

like to have something to warm up his stomach, or that

he has been wet and that a drink of whiskey might make

him feel better, that wouldn't be a violation of the law.

But upon the other hand—and I am amplifying some-
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what so that you will see that while the line may not be

so easily defined, still by using your common sense you

will see the difference between what is proper and what

is improper—as I have already indicated, an agent can-

not go further and feign serious ilhiess or pretend that

he is in very great pain, and thus appeal, as I say, to

the sympathies of a citizen and get him to do what

otherwise he would not think of doing, that is, violate

the law for the purpose of relieving what is supposed

to be agony or pain of a fellowman.

You have heard the testimony with respect to this

issue, which is perhaps the controlling issue so far as the

first two counts are concerned. It is for you to say

upon which side the truth lies. Did the officers go there,

as the defendant contends, and one of them pretend to

be in very great pain and thus play upon the sympathy

and compassion of the defendant? If so, you should

acquit. Upon the other hand, if the deputy sherifip

Armstrong simply suggested that he was wet and a

drink of whiskey, a bottle of whiskey, might warm up

his stomach, or make him feel better, something of that

kind, that would be within his rights and you could

properly convict.

Now as to the third count, that is the one charging

nuisance. Citizens generally think of a nuisance as be-

ing something which is offensive to one of the senses,

that is, we speak of an unduly loud noise as being a

nuisance because it is offensive to the hearing. Certain

ill-smelling things are offensive to the sense of smell.

Then there are things that might be offensive to the
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eye. But nuisance, as that term is used, in the National

Prohibition Act, and hence as used in the information

here, does not at all involve that conception of that idea.

The law itself very simply defines a nuisance as being

the maintenance of a place—any place—-where Hquor is

manufactured more or less continuously, or kept for

sale more or less continuously, or sold from time to time

more or less continuously. A single act of possession

at a place, or a single sale at a place, would not be suf-

ficient to constitute a nuisance. If the circumstances

are of a certain kind, a single sale might be such as to

warrant the inference and conclusion that liquor was be-

ing sold more or less continuously, but unless you are

able to find from the evidence in this case that this par-

ticular place was maintained by the defendant, either

alone or associated with others, as a place where liquor

was kept more or less continuously for sale or sold, un-

less you are convinced beyond a reasonable doubt of the

continuity of such wrongful act, then you should acquit

defendant upon that charge.

A general instruction I should give you, which is given

in all criminal cases, whether tried in this court or the

state court ; to it your attention has been called by coun-

sel for the defendant during the course of your examin-

ation, namely, that a defendant is presumed to be inno-

cent of the charge upon which he is being tried, and that

means that the burden is not upon him to establish his

innocence, but upon the Government to prove his guilt.

And moreover you cannot, in a criminal case, find a

defendant guilty as charged unless you are convinced
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beyond a reasonable doubt of the substantial truth of

the charge as made. So I say to you in this case that be-

fore you can find the defendant guilty you must be fully

convinced, that is to say, you must have such an abiding

conviction of his guilt as each of you men would be

willing to act upon where the most important interests

of your lives are at stake. Unless you can candidly

say that you have such a conviction, then you have a

reasonable doubt and you should acquit. If, upon the

other hand, you can conscientiously say that you have

that abiding conviction of guilt, then you have no

reasonable doubt and it would be your duty in that case

to convict.

A form of verdict has been prepared, in which you

will find three blanks which will enable you to find sepa-

rately upon each of the three counts. You will insert

the words "guilty" or the words "not guilty" for each

of the three counts, so that when filled out it will ex-

press the conclusion you reach separately upon each

count. You v/ill find the defendant guilty upon some

of the counts, and not guilty upon others, or you may

acquit him upon all or convict him upon all, depending

upon the view you take of the evidence.

Whereupon counsel for defendant requested the

court to give the following instructions:

The defendant requests the Court to instruct the

jury as follows:

INSTRUCTION NUMBER ONE
The defendant is charged by the information in this
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case of a sale on intoxicating liquor to one John A.

Armstrong. The witness Bracken at the time of the

alleged offense was General Prohibition Agent of the

United States for the Seventeenth District, and the wit-

ness Armstrong was acting as deputy and under in-

structions of Said Prohibition Agent, Bracken.

It appears from the evidence that Bracken and

Armstrong went to Herrick, Idaho, for the purpose of

detecting violators of the prohibition law.

It further appears from the evidence that the wit-

ness Ari^istrong asked the defendant in the action to

sell him a bottle of whiskey.

INSTRUCTION NUMBER TWO
If you believe from the evidence that the witness

Armstrong asked the defendant to get him a bottle of

whiskey, or sell him a bottle of whiskey, and that the

defendant informed Armstrong that he was not

handling it and was not selling it, and that the wit-

ness Armstrong then encouraged the defendant

to go and buy him a bottle as an accommodation,

and because the witness Armstrong was wet and

complaining of stomach trouble; and that offense

was brought on by the inducements and encou-

agement of Armstrong and Bracken, and without such

encouragement and inducements would not have been

committed, then I instruct you that the defendant can-

not be convicted. Decoys are permissable to entrap

criminals, but not to create them; and are permissable

to catch law violators, but not to ensnare or entrap law-
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abiding citizens in an unconscious offense. If tlie gov-

ernment agents encoiu'aged and induced the commis-

sion of the crime, and you believe that the crime would

not have otherwise been committed without such in-

ducement and encouragement, then the defendant

should be acquitted.

INSTRUCTION NUMBER THREE
If you believe from the evidence that the defendant

Timell acted as the agent of the purchaser Armstrong,

and simply acted as a messenger in the purchase of

whiskey, which as such messenger or agent delivered

to said Armstrong; and if you further believe that the

defendant was not pecuniarily interested in the trans-

action and did such act as an accommodation and with-

out any profit to himself, then I instruct you that the de-

fendant Timell was a purchaser of intoxicating liquor

and not a seller, and should be acquitted. One who acts

simply as the agent of another in the purchase of in-

toxicating liquor, and as such agent delivers such whis-

key so purchased to his principal, such act does not con-

stitute a sale of intoxicating liquor within the meaning

of the prohibition law.

INSTRUCTION NUMBER FOUR
The defendant is charged with selling intoxicating

liquor, to-wit, moonshine whiskey, to an officer of the

United States Government. The defendant claims

that he was entrapped into delivering whiskey through

the instigation of such government officers, and that
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the whiskey would not have been sold at all, and the

whiskey would not have been delivered at all, or sold at

all all, if it had not been for the importunities and false

statements made by the officials and detectives then at

Calder or Herrick, Idaho.

Such statements and such importunities being for the

purpose of entrapping him to the commission of a

crime; in this connection 1 charge you that if you be-

lieve from the evidence that the defendant was induced

by the importunities and false statements of the gov-

ernment agents to violate the law, and that through the

instigation of Armstrong and Bracken, the defendant

was induced to deliver Armstrong a bottle of whiskey,

and that he would not have otherwise have violated the

law; then you should return a verdict of not guilty, as

it is the policy of the United States not to uphold a con-

viction where the offense was committed through the

instigation and importunities or solicitations of govern-

ment officials; and which offense without such impor-

tunities, encouragement and solicitations would not

have been committed.

INSTRUCTION NUMBER FIVE

If you believe from the evidence that Armstrong and

Bracken went to the defendant and induced him by im-

portunities and solicitations and encouragement to give

Armstrong a bottle of whiskey, purchased for that pur-

pose and with the statements of Armstrong that he was

sick, or wet, or needed the whiskey ; if he did make such

importunities and false statements and same were made
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by such officials for the purpose of inducing the com-

mission of a crime, which otherwise would not have been

committed; and you further believe that defendant

without such solicitations and importunities and state-

ments would not have violated the law; then it is your

duty to acquit him, for the reason that the Federal

Courts do not uphold convictions for offense committed

through the instigation and solicitations of government

agents. The question of whether or not the crime was

so solicited and induced to have been committed is one

of fact on which you must pass.

INSTRUCTION NUMBER SIX

Where officers have incited a person to commit the

crime charged, and lured him on with the purpose of

arresting him in its performance; the law does not

authorize a verdict of guilty."

The Court: Let an officer be sworn, Mr. Clerk.

Mr. Keeton: I want to except to the failure of the

Court to give instructions numbered 1, 2, 3, 4, 5, and 6

as submitted to your Honor, either as requested or in

substance; also wish to except to the instruction that

the simple statement of Armstrong that he was cold

and wanted something to warm up his stomach, is per-

missible, and would not be sufficient to amount to en-

trapment under which the defendant should be acquit-

ted. Also, I want to move at this time for an instruc-

tion to the jury, upon the evidence submitted, that the

defendant cannot be convicted upon the third count of

the information because there is no testimony whatso-



United States of America 37

ever to substantiate the charge.

The Court: You may have an exception.

Whereupon the jury retired to consider their verdict.

Settled and allowed as defendant's bill of excep-

tions this 4th day of February, 1925.

FRANK S. DIETRICH,
Judge.

Endorsed, Lodged, Jan. 22, 1925. Filed, Feb. 4,

1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

VERDICT
We, the jury in the above entitled cause, find the de-

fendant guilty on the first count, guilty on the second

count, and not guilty on the third count as charged in

the information.

C. W. CRANEY,
Foreman.

Endorsed, Filed, Nov. 27, 1924.

W. D. McREYNOLDS, Clerk.

At a stated term of the District Court of the United

States for the District of Idaho held at Coeur d'Alene,

in the Northern Division, of said District on the 29th

day of November, 1924, and other dates as stated there-

in, the following proceedings, among others, were had,

to-wit

:

. V
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Present: Honorable Frank S. Dietrich, Judge, and

the Officers of the Court.

(Title of Court and Cause)

JUDGMENT
Now, on this 29th day of November, 1924, the United

States District Attorney with the defendant and his

counsel came into court; the defendant was duly in-

formed by the Court of the nature of the information

filed against him for the crime of Violation of the

National Prohibition Act, committed on the 14th day of

August, 1924, of his arraignment and plea on the 24th

day of November, 1924, his trial and the verdict of the

jury of guilty as charged in the first and second counts

of the information, on the 28th day of November, 1924.

The defendant was then asked by the Court if he had

any legal cause to show why judgment should not be

pronounced against him, to which he replied that he had

none, and no sufficient cause being shown or appearing

to the Court,

Now therefore, the said defendant having been con-

victed of the crime of Violation of the National Pro-

hibition Act, committed on the 14th day of August,

1924, it is hereby considered and adjudged that the said

defendant, Albert Timell do pay a fine of $200.00 and

be confined in the jail of Benewah County, Idaho, for

the term of two months. Stay of the execution of this

judgment granted for ten days.
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(Title of Court and Cause)

ORDER EXTENDING TIME FOR PREPAR-
ING, SERVING AND FILING BILL

OF EXCEPTIONS

Upon motion of W. D. Keeton, attorney for the

above named defendant,

IT IS HEREBY ORDERED that the above

named defendant be, and he is hereby given ninety days

from the date hereof, in which to prepare, serve and file

the bill of exceptions to be used by him upon prosecu-

tion of a writ of error to the Circuit Court of Appeals

to the Ninth Circuit.

Dated this 9th day of December, A. D. 1924.

FRANK S. DIETRICH,
Judge of the District Court.

Endorsed, Filed, Dec. 9, 1924,

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PETITION FOR WRIT OF ERROR
Now comes Albert Timell, the above named defen-

dant, by W. D. Keeton and W. B. McFarland, his at-

torneys, and shows that on November 29, 1924, the

above entitled court made and entered while in session

at Coeur d'Alene, Kootenai County, Idaho, a judgment

of conviction and sentence herein on verdict of jury

returned November 26th, 1924, in which judgment it
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was decreed and adjudged that defendant pay a fine of

Two Hundred Dollars, and be confined in the county

jail at St. Maries, Benewah County, for a period of

two months, and in which judgment and proceedings

had prior thereto in this cause, certain errors were com-

mitted to the prejudice of defendant, all of which will

more fully appear from the assignment of errors, which

is filed with this petition.

WHEREFORE said defendant prays that a writ

of error issue in his behalf out of the United States

Circuit Court of Appeals in and for the Ninth Judicial

Circuit, for the correction of the errors complained of,

and that a transcript of the record, proceedings and

papers in this cause, duly authenticated, be sent to the

Circuit Court of Appeals aforesaid.

ALBERT TIMELL,
Defendant.

By W. D. KEETON,
Residence and P. O. Ad-

dress: St. Maries, Idaho.

W. B. McFARLAND,
Residence and P. O. Ad-

dress : Coeur d'Alene,

Idaho,

Attorneys for Defendant.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

ORDER ALLOWING WRIT OF ERROR
On this day of January, A. D. 1925, comes the

defendant, Albert Timell, above named, by his attor-

neys, W. D. Keeton and W. B. McFarland, and files

herein and presents to the court, a petition for the al-

lowance of a writ of error on appeal to the United

States Circuit Court of Appeals for the Ninth Judicial

Circuit, and assignment of errors intended to be urged

by said defendant in said court, praying also that the

transcript of the records, proceedings and papers upon

which the judgment herein was rendered, duly authen-

ticated, may be sent to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and that

such other and further proceedings may be had as may
be proper in the premises.

IN CONSIDERATION WHEREOF, the court

does now here allow the writ of error as prayed.

Done in open court this 22nd day of January, A. D.

1925. FRANK S. DIETRICH,
U. S. District Judge.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

UNDERTAKING ON APPEAL
KNOW ALL MEN BY THESE PRESENTS,

That we, Albert Timell, as principal, and A. L. Ran-
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dall and R. J. Brackett, as sureties, all of the State of

Idaho, are jointly and severally held and firmly bound

to the United States of America in the penal sum of

Seven Hundred Dollars, for the payment of which well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators jointly and severally firmly

by these presents.

Witness our hands and seals this 19th day of Janu-

ary, A. D. 1925.

The conditions of the foregoing obligation are such

that whereas the above bounden Albert Timell, was on

the 26th day of November, A. D. 1924, convicted of

the violation of the National Prohibition Act and upon

said conviction it was on the 29th day of November,

A. D. 1924, ordered, adjudged and decreed by the

Judge of the above entitled Court, that the said Albert

Timell pay a fine of Two Hundred Dollars, and be con-

fined in the county jail of Benewah County, Idaho, for

a term of two months, and

Whereas, the said Albert Timell is desirous of tak-

ing a writ of error from the above entitled court to

the Circuit Court of Appeals of the Ninth Circuit,

NOW, THEREFORE, if the above bounden Al-

bert Timell, shall prosecute the said writ of error to

effect, and if he fail to make his plea good, or if said

judgment be affirmed, or this appeal dismissed, will

render himself amenable to said judgment and abide

the same, and pay said fine of Two Hundred Dollars,

then this bond to be void, otherwise to remain in full

force and effect.



United States of America 4J

ALBERT TIMELL,
Principal.

R. J. BRACKETT,
A. L. RANDALL,

Sureties.

United States of America,
^

State of Idaho, >ss.

County of Kootenai.
j

A. L. Randall and R. J. Brackett, being each duly

sworn, deposes and says ; that he is a citizen of the State

of Idaho and resides at Herrick, Shoshone County,

Idaho, and St. Maries, Benewah County, Idaho, re-

spectively; and that he is worth more than the sum of

Seven Hundred Dollars, over and above his just debts

and liabilities, and property exempt from execution.

R. J. BRACKETT.
A. L. RANDALL.

Subscribed and sworn to before me this 19th day of

January, A. D. 1925.

ALFON S. BERG,
Notary Public for the State

Idaho, Residing at Coeur

d'Alene, Idaho.

(SEAL)

This bond approved and accepted as recognizance on

appeal to the Circuit Court of Appeals of the Ninth

District.
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Dated and done this 19th day of January, A. D. 1925.

ALFON S. BERG,
U. S. Commissioner Dis-

trict of Idaho, Idaho Divi-

(SEAL) sion.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

ASSIGNMENTS OF ERROR
Comes now the defendant, Albert Timell, by W. D.

Keeton and W. B. McFarland, his attorneys, in con-

nection with his petition for writ of error, and makes

the following assignments of error, which defendant

avers occurred during the trial of this cause, and which

he will rely upon in the prosecution of the writ of error

in said cause.

1. The Court erred in giving the following instruc-

tion to the jury: "Upon the other hand, if the Deputy

Sheriff Armstrong simply suggested that he was wet

and a drink of whiskey or bottle of whiskey might warm

up his stomach or make him feel better, or something

of that kind, that would be within his rights and you

could properly convict," for the reason that said in-

struction is against the law and the circumstances set

forth in said instruction constitute entrapment such as

would warrant the jury in acquitting defendant.

2. The Court erred in refusing to give Instruction
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No. 1 requested by defendant, which is as follows:

"The defendant is charged by the information in this

case of sale of intoxicating liquor to one John Arm-

strong. The witness Bracken at the time of the alleged

offense was General Prohibition Agent of the United

States for the Seventeenth District, and the witness

Armstrong was acting as a Deputy and under instruc-

tions of said Prohibition Agent, Bracken.

It appears from the evidence that Bracken and Arm-

strong went to Herrick, Idaho, for the purpose of de-

tecting violators of the prohibition law.

It further appears from the evidence that the witness

Armstrong asked the defendant in the action to sell him

a bottle of whiskey."

3. The Court erred in refusing to give Instruction

No. 2 requested by defendant, which is as follows: "If

you believe from the evdence that the witness Arm-

strong asked the defendant to get him a bottle of whis-

key, or sell him a bottle of whiskey, and that the defen-

dant informed Armstrong that he was not handling it

and not selling it, and that the witness Armstrong then

encouraged the defendant to go and buy him a bottle

as an accommodation, and because the witness Arm-

strong was wet and complaining of stomach trouble;

and that offense was brought on by the inducements

and encouragement of Armstrong or Bracken, and

without such encouragement and inducements would

not have been committed, then I instruct you that the

defendant cannot be convicted. Decoys are permissible

to entrap criminals, but not to create them; and are
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permissible to catch law violators, but not to ensnare

to entrap law-abiding citizens in an unconscious offense.

If the government agents encouraged and induced the

commission of the crime, and you believe that the crime

would not have otherwise been committed without such

inducement and encouragement, then the defendant

should be acquitted," for the reason that said instruc-

tion correctly states the law, is applicable to the evi-

dence introduced in said cause, and is not covered by

any instruction of the Court.

4. The Court erred in refusing to give Instruction

No. 3 requested by defendant, which is as follows: "If

you believe from the evidence that the defendant Timell

acted as the agent of the purchaser Armstrong, and

simply acted as a messenger in the purchase of whis-

key, which as such messenger or agent he delivered

to said Armstrong; and if you further believe that the

defendant was not pecuniarily interested in the trans-

action and did such act as an accommodation and with-

out any profit to himself, then I instruct you that the

defendant Timell was a purchaser of intoxicating liquor

and not a seller, and should be acquitted. One who acts

simply as the agent of another in the purchase of in-

toxicating liquor, and as such agent delivers such whis-

key so purchased to his principal, such act does not con-

stitute sale of intoxicating liquor within the meaning

of the prohibition law." for the reason that said instruc-

tion correctly states the law and is applicable to the

testimony introduced in said cause, and such testimony

shows that defendant Timell was a purchaser of intoxi-
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eating liquor as an agent for another, and not a seller,

and said instruction is not covered elsewhere in the in-

structions given by the Court.

5. The Court erred in refusing to give Instruction

No. 4 requested by defendant, which is as follows:

"The defendant is charged with selling intoxicating

liquor, to-wit, moonshine whiskey, to an officer of the

United States Goverment. The defendant claims that

he was entrapped into delivering whiskey through the

instigation ofi such government officers, and that the

whiskey would not have been sold at all, and the whis-

key would not have been delivered at all or sold at all,

if it had not been for the importunities and false state-

ments made by the officials and detectives then at

Calder or Herrick, Idaho. Such statements and such

importunities being for the purpose of entrapping him

to the commission of a crime ; in this connection I charge

you that if you believe from the evidence that the de-

fendant was induced by the importunities and false

statements of the government agents to violate the law,

and that through the instigation of Armstrong and

Bracken, the defendant was induced to deliver Arm-

strong a bottle of whiskey, and that he would not have

otherwise violated the law; then you should return a

verdict of not guilty, as it is the policy of the United

States not to uphold a conviction where the offense was

committed through the instigation and importunities or

solicitations of goverimient officials; and which offense

without such importunities, encouragement and solici-

tations would not have been committed," for the reason
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that said instruction correctly states the lav/, is appli-

cable to the testimony given in the cause and is not

covered by the instructions given by the Court.

6. The Court erred in refusing to give Instruction

No. 5 as requested by defendant, which is as follows:

"If you believe from the evidence that Armstrong and

Bracken went to the defendant and induced him by im-

portunities and solicitations and encouragement to give

Armstrong a bottle of whiskey, purchased for that pur-

pose and with the statements of Armstrong that he was

sick, or wet, or needed the whiskey ; if he did make such

importunities and false statements and same were made

by such officials for the purpose of inducing the com-

mission of a crime, which otherwise would not have been

committed; and you further believe that defendant

without such solicitations and importunities and state-

ments would not have violated the law; then it is your

duty to acquit him, for the reason that the Federal

Courts do not uphold convictions for offense com-

mitted through the instigation and solicitations of

government agents. The question of whether or not

the crime was so solicited and induced to have been

committed is one of fact on which you must pass," for

the reason that said instruction is according to law, is

applicable to the testimony introduced in said cause and

not sufficiently covered by any instruction given by

the Court.

7. The Court erred in refusing to give Instruction

No. 6 requested by defendant, which is as follows:

"Where officers have incited a person to commit the
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crime charged, and lured him on with the purpose of

arresting him in its performance; the law does not

authorize a verdict of guilt." for the reason that said

instruction correctly states the law, is applicable to the

facts in the case, and is not covered elsewhere in the

Court's instructions.

WHEREFORE defendant prays that the judg-

ment of said court be reversed; that such directions be

given, that full force and efficacy may inure to the de-

fendant by reason of the assignments of error above

set forth. W. D. KEETON,
Residence and P. O. Ad-

dress: St. Maries, Idaho,

WM. B. McFARLAND,
Residence and P. O. Ad-

dress: Coeur d'Alene,

Idaho,

Attorneys for Defendant.

( Service acknowledged.

)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

WRIT OF ERROR
United States of America,—ss.

The President of the United States to the Judge of

the District Court of the United States for the Dis-

trict of Idaho, Northern Division, GREETING:
Because upon the trial in the record, pleadings and
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proceedings and also in the rendition of the judgment

of the plea, which is in the said District Court, before

you, or some of you, between the United States of

America, plaintiff, and Albert Timell, defendant, mani-

fest errors have happened to the great damage of said

defendant, as by his complaint appears, and it being fit

that the errors, if any there hath been, should be duly

corrected, and full and speedy justice done to said de-

fendant aforesaid in this behalf, do command you, if

judgment be therein given, that then, under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you have

the same at the City of San Francisco, State of Cali-

fornia, within thirty days of the date of this writ, in the

said Circuit Court of Appeals, and then and there held,

that the record and proceedings aforesaid be inspected,

and the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct said error or errors,

which of right and according to the laws and Constitu-

tion of the United States should be done.

WITNESS, the Honorable William Howard Taft,

Chief Justice of the Supreme Court of the United

States this 22nd day of January, A. D. 1925; allowed

by

FRANK S. DIETRICH,
Judge.
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Attest:

W.D. McREYNOLDS,
Clerk United States District Court, District of

Idaho, Northern Division.

Service of the within Writ of Error is hereby acknow-

ledged this 29th day of January, A. D. 1925.

W. H. LANGROISE,
Attorney for Plaintiff.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CITATION
The President of the United States to the Above

Named Plaintiff, and to E. G. Davis, Attorney for

Plaintiff:

You are hereby cited and admonished to be and ap-

pear in the United States Court of Appeals for the

Ninth Circuit, to be held in the City of San Francisco,

State of California, within thirty days from the date

of this writ, pursuant to a writ of error filed in the

Clerk's office of the United States District Court for

the District of Idaho, wherein Albert Timell is the

plaintiff in error, and you are attorney for the defend-

ant in error, to show cause, if any there be, why judg-

ment in the said writ of error mentioned, should not be

corrected and speedy justice should not be done the

parties in that behalf.
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WITNESS the Honorable William Howard Taft,

Chief Justice of the Supreme Court of the United

States, this 22nd day of January A. D. 1925.

FRANK S. DIETRICH,
Judge of the above entitled Court.

Attest

:

W. D. McREYNOLDS, Clerk.

Service of the within Citation is hereby acknow-

ledged this 22nd day of January, A. D. 1925.

W. H. LANGROISE,
Attorney for Plaintiff.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

In the District Court of the United States for the

District of Idaho, Northern Division.

UNITED STATES OF AMERICA, Plaintiff,

vs.

ALBERT TIMELL, Defendant.

PRAECIPE FOR DEFENDANT
To the Clerk of the above entitled cause:

You will please include in the record of the above en-

titled cause to be docketed in the Circuit Court of Ap-

peals for the Ninth Judicial Circuit, and cause to be

printed as the record in said Court of Appeals, and
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send to the Clerk of said Court of Appeals, the fol-

lowing records in the above entitled cause, to-wit

:

Information, Arraignment and Plea of Defendant,

Verdict of the Jury, Judgment and Sentence of the

Court, Order extending time to prepare, file and serve

Bill of Exceptions, Bill of Exceptions with the Order

of the Judge settling the same. Petition for Writ of

Error, Order Allowing Writ of Error, Writ of Error

and Citation, Assignments of Error, Undertaking on

Appeal, your Certificate to the Transcript, and this

Praecipe, and oblige the defendant, Albert Timell, and

W. D. KEETON,
Residence and P. O. Address

:

St. Maries, Idaho,

WM. B. McFARLAND,
Residence and P. O. Address:

Coeur d'Alene, Idaho,

Attorneys for Defendant.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CLERK'S CERTIFICATE
I, W. D. McReynolds, Clerk of the District Court of

the United States for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered 1 to

54, inclusive, to be full, true and correct copies of the
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pleadings and proceedings in the above entitled cause,

and that the same constitute the transcript of the record

herein, upon Writ of Error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, as re-

quested by the Praecipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $66.05, and that the same has

been paid by the plaintiff in error.

Witness my hand and the seal of said Court this

25th day of February, 1925.

W. D. McREYNOLDS,
(SEAL) Clerk.
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IN THE

Oltrrmt Olourt of Appeals
FOR TFIE N1NTF[ CIRCUIT

ALBERT TIMELL,
Plaintiff in Errors

vs.

UNITED STATES OF AMERICA,
Defendant in Error)

BRIEF OF PLAINTIFF IN ERROR

Upon ^Yrit of Error from the United States District

Conrt for thr District of IdaJw, KortJwrn Division

W. B. McFARLAND,
Coeur d'Alene, Idalio.

W. D. KEETON,
St. Maries, Idaho.

Attorneys for Plaintiff in Error.

E. G. DAVIS,
U. S. District Attorney.

W. H. LANGROISE and
J. F. AILSHIE, Jr.

Assistant U. S. District Attorneys
Boise, Idalio.

Attorneys for Defendant in Error

Filed this day of , 1925

...Clerk





IN THE

Qltrrmt Olourl of App^la
FOR THE NINTH CIRCUIT

ALIJERT TIMELL,
Plaintiff In Errors

vs.

UNITED STATES OF AMERICA,
Defendant in ErrorJ

BRIEF OF PLAINTIFF IN ERROR

Upon Writ of Error from the United States District

Conrt for the District of Idaho, Northern Division

W. P». McFARLAND,
Coeur d'Alene, Idaho.

W. D. KEETON,
St. Maries, Idaho.

Attorneys for Plaintiff in Error.

E. G. DAVIS,
U. S. District Attorney.

W. H. LANGROISE and
J. F. AILSHIE, Jr.

Assistant U. S. District Attorneys
Boise, Idaho.

Attorneys for Defendant in Error

Filed this day of , 1925

Clerk





IN THE

(Etrrmt (Enurt of App^ala
FOR THE NINTH CIRCUIT

ALBERT TIMELL,
Plaintiff in Error

vs.

UNITED STATES OF AMERICA,
Defendant in ErrorJ

BRIEF OF ALBERT TIMELL,

Plaintiff in Error

STATEMENT OF THE CASE

The plaintiff in error, Albert Timell, prosecutes this

Writ of Error from a judgment rendered against him in

the United States District Court for the District of Idaho,

Northern Division, on the 29th day of November, 1924,

Honorable Frank S. Dietrich, iMstrict Judge, in which

judgment the plaintiff in error was fined Two Hundred

(1200.00) Dollars and judgment entered tliat lie be con-

fined in tlie Benewah County Jail for two months. (Tr.

p. 38)

In referring to tlie parties the plaintiff in error will

in this Brief refer to them in the position tliey occupied in
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the Lower Court. United iStates of America will be re-

ferred to as the plaintiff, and Albert Timell will herein-

after be referred to as the defendant.

The defendant was charged by an Information contain-

\n^ three counts as follows:

(1) That on tiie Uih of August, 1924 at Herrick, Ida-

ho, he had in his possession intoxicating liquor.

(2). That on the 14th of August, 1924 at Herrick,

Idaho he sold intoxicating liquors.

(3) That at Herrick, Idalio, on tlie 14th day of Aug-

ust, 1924, he maintained a common nuisance, or place

where intoxicating li(iuors were sold and kept for sale.

Tlie jury found the defendant guilty on tlie first count,

guilty on the second count and not guilty on the third

count. (Tr. p. 37)

The evidence introduced by tlie Government was to

the effect that one John A. Armstrong and one Leo F.

ilracken acting on behalf of tlie United states stopped at

Herrick, Idaho the night of the 13th of August, 1924.

On the morning of the 14tli of August, 1924 the day

was wet and it A\'as raining.

The (lovernment Detectives, Armstrong and Lracken,

found 31r. Timell, the defendant, in a room near the ho-

tel nailing down a floor. The detective, Armstrong, tes-

tified to having said to Mr. Timmell, the defendant, (Tr.

p. ]()) ''Is three any chance to get me a drink, I have been

wet and I believe a driidc would warm my stomach u])."

The defendant according to Ai'iustrong said lie thought he

coubk Tinu'll was gone about an hour when the aliened

])urcliase took place, which consisted of a pint bottle of
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whiskey for which Anustroiii;- testified ho paid |3.50.

The witness testified that he had been wet the day before

(Tr. p. 17) and that it was raininjj; the day he purchased

tlie alleiied whiskey. Tliat he liad been np the river

fishing- three days and that the transaction took place

on the iiiornini> of tlie 14th of Aui»ust.

The witness, Leo. F. iJracken, corroborates the testi-

mony of Arnistron.u, testifyinj; that he was within liear-

in,u distance and lieard the conversation,

Tlie (U^fendant himself testified that he met ^Ir. IJrack-

en and Mv. Arnistroni>, and saw them on the IStii and

14tli of Aujinst at Herrick. That he was repairing- a

bnilding, i)nttinii in a floor in the dining room. He tes-

tified tliat the witness Armstrong told him tliat he had

been fishing two or three days, was wet and wanted to

know if he could get something to drink. The witness

testified (Tr. p. 21) that he didn't have anything of tliat

kind around the ])lace; tliat Armstrong said he was sick,

had a sick stonmch and had cramps, and that again the

witness told him he couldn't get anything, that he didn't

hnndie it and would have to go elsewhere. The defen-

dant testified that later Armstrong came back, said he

was feeling badly and asked if he didn't know where he

could get something. The defendant told him he didn't

l;now whether he could get some or not, but might if he

was feeling very badly (Tr. p. 22). The witness testified

that Armstrong approached him five or six times, and

the last time the defendant told him if he was feeling that

bad, and was going to die, that he would try and f^ot
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something- for liim but tliat lie didn't know wlietlier lie

could or not (Tr. p. 22). Pursuant to that conversation

the witness purchased for him the pint bottle of whiskey

and that he didn't purchase any other whiskey. Witness

also testified that he would not have got the whiskey for

Armstrong if Armstrong hadn't told him he had stomach

trouble, was wet and needed the whiskey. (Tr. p. 22).

The witness testified that he purchased the bottle of

Whiskey from Bill Bentley for |3.50 and delivered the

same whiskey to Armstrong, a government agent, for ex-

actly the same price that lie paid for it. That he made

no profit on the transaction.

Tlie defendant, also subuiitted the testimony of A. R.

Randall (Tr. p. 24) who testified to liaving heard part of

the conversation ])ct\veen Timell and the detective, Arm-

strong. The witness testified he beard Timell tell him ho

didn't have any whiskey on the place, that he didn't

handle it or have anything to do with it. That Arm-

strong said he was sick, had cramps, had been wet all day

and was wet that morning and asked Timell if be couldn't

f^et him souietbing; that in reply to Armstrong's request

for Avhiskey the witness heard Timell say that if Arm-

strong thought he was sick and was going to die he would

try and get him some ( Tr. pp. 22 and 2.'>). That the

witness didn't say he could get it, but said lie would try

and get it. The witness also testified that he lived on tho

premises and tliat intoxicating li(|U()i's were not handled

there and that Mr. TimelTs reputation for being a peace-

able, law-abiding citizen is good. The witness Randall
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(Tr. p. 25) testified that tlie transaction between Arm-

strouii and Tiniell w as an isolated one and there had not

been nor was drinkinji> allowed on the premises.

By reading the testimony oi' the defendant and his wit-

ness, Kandall (Tr. pp. 21-25), and from the reading of

tlie testimony of the government witnesses, Bracken and

Armstrong, the following facts are apparent.

(1) That Bracken and Armstrong went to Herrick for

the purpose of purchasing intoxicating liquors and arrest-

ing and prosecuting the seller.

(2) Tliat they did not have any evidence that Timell

was luTudling whiskey.

(3) Tliat tlie transaction between the defendant and

Armstrong was an isolated transaction, and one that was

performed as an act of accommodation at the request, so-

licitation and instigation of Armstrong.

(4) Tliat Timell acted onlj^ as a messenger or agent

for Armstrong.

As to whether or not there was any profit made on the

transaction the government attempts to draw the infer-

ence that the whiskey was sold for more than it was pur-

chased. There is no direct evidence on this proposition,

except the evidence of the defendant, who testified that he

delivered the bottle of whiskey to Armstrong for the same

amount that he paid for it himself.

ASSKJNMENTS OP ERROR
1. The Court erred in giving the following instruction

to the jury: "Upon the other hand, if the Deputy Sher-

iff Armstrong simply suggested that he was wet and a
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drink of whiskey or bottle of whiskey might warm up his

stomach or make liim feel better, or something of that

kind, that would be witliin liis rights and you can pro-

perly convict," for the reason that said instruction is

against the law and the circumstances set forth in said

instruction constitute entrapment such as would warrant

the jury in acquitting defendant.

2. The Court erred in refusing to give Instruction No.

1 requested by defendant, wliich is as follows: "The de-

fendant is charged by the iuformation in this case of a

sale of intoxicating liquor to one John Armstrong. The

witness Bracken at the time of the alleged offense was

General Prohibition Agent of tlie United States for the

Seventeenth District, and the witness Armstrong was act-

ing as a Deput}^ and under instructions of said Prohil)i-

tion Agent, Bracken.

It appears from the evidence that Bracken and Arm-

strong went to Herrick, Idalio, for the purpose of de-

tecting violators of the prohibition law.

It fiirtlier appears from the evidence that the witness

Armstrong asked the defendant in tlie action to sell him

a bottle of wliiskey."

o. Tlie Court erred in refusing to give Instruction No.

2 requested by defendant, wliich is as follows: "If you

believe from tlse evidence (liat the witness Armstrong

asked the defendant to get liim a bottle of wliiskey, or sell

him a bottle of whiskey, and that tlie defendant informed

Armstrong that lie wns not handling it and not s(>lling

it, and tliat the witness Armstrong then encouraged the
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defendant to .,> an<l )>ny l.in. a bottle as an aeeommoda-

tion and be.au.e the witness Armstrong was wet and

,,,,,,,,,dn. of stonuu-1. tronble; and that offense was

,,,;d,t on bv the indneen,ents and eneonragenient of

Vrn.strono or r>raeken, and witbont such encouragement

,nd indn<-ements wonb-1 not have been comnutted, then I

i,.trnct yon that the defendant cannot be convicted.

I>e"ovs are permissibk^ to entrap criminals, but not to

create then.; and are pern.issible to catch law violators,

hut not to ensnare ov entrap hnv-abiding citizens in an

unconscious offense. If the government agents encour-

aoed and induced the commission of the crime, and you

l^elieve that tlie crime would not have otlierwise been com-

,mtted without such inducement and encouragement, then

the <lefendant should be acquitted.'^ for the reason

ti.nt said instruction correctly states the law is applicable

to tlie evidence introduced in said cause, and is not cov-

ered by an.y instruction of the court.

4. The (^uirt erred in refusing io give Instruction No.

3 requested ]»y defendant, which is as follows: "If you

ludieve from the evidence tl'.at the defendant Timell acted

as the agent of the purcliaser Armstrong, and simply acted

as a messenger in the purchase of whiskey, which as such

messenger or agent he delivered to said Armstrong; and

if you further believe that the defendant was not pecun-

iarily interested in the transaction and did such act as an

accommodation and without any profit to himself, then

I instruct you that the defendant Timell was a pur-

cliaser of intoxicating liiiuor and not a seller, and should
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be acquitted. One avIio acts simply as the agent of an-

other in the purchase of intoxicating liquor, and as such

agent delivers such whiskey so purchased to his princi-

pal, such act does not constitute a sale of intoxicating

liquor Avithin the meaning of the prohibition law," for

the reason that said instruction correctly states the law

and is applicable to the testimony introduc^dd in said cause,

and such testimony shows that defendant Timell was a

purchaser of intoxicating liquor as an agent for anotlier,

and not a seller, and said instruction is not covered else-

wliere in the instructions given by the court.

5. The Court erred in refusing to give Instruction No.

4 requested by defendant, which is as follows: "The de-

fendant is charged witJi selling intoxicating liquor, towit

moonshine whiskey to an officer of the United States gov-

ernment. The defendant claims tliat he was entrapped

into delivering whiskey through tlie instigation of such

government officers, and tliat the whiskey would not

have been sold at all, and the Avhiskey would not have

been delivered at all or sold at all, if it had not been for

the importunities and false statements made by the offi-

cials and detectives then at Oalder or Herrick, Idaho.

Such statements and such importunities being for tlie

purpose of entrapping him to tlie commission of a crime;

in this connection I charge you tliat if you believe from

the evidence that the defendant was induced by the im-

portunities and false statements of the government agents

to violate the law, and tliat through the instigation of

Armstrong and Bracken, the defendant was induced to
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deliver Armstrong ;i bottle of whiskey, and that he would
not have otherwise liave violated the law; then you should
return a verdict of not guilty, as it is the policy of the
United States not to uphold a conviction where the of-

fense was comuiitted througli tlie instigation and impor-
tunities or socilitations of government officials; and
whcih offense witliout sucli importunities, en-

couragement and solicitations would not have been com-
mitted," for the reason tliat said instruction correctly

states the law, is applicable to tlie testimony given in tlie

cause and is not covered by the instructions given by the
Court.

6. The Court erred in refusing to give Instruction No.
5 as requested by defendant, which is as follows : "If you
believe from the evidence that Armstrong and Bracken
went to tiie defendant and induced him by importunities
and solicitations and encouragement to give Armstrong
a bottle of whiskey, purcliased for that purpose and with
the statements of Armstrong that he was sick, or wet,
or needed the whiskey; if Jie did make such importunities
and false statements and same were made by such offi-
cials for the purpose of inducing the commission of a
crime, which otherwise would not have been committed-
and you further believe that defendant without such soli-
citations and in>portunities and statements would not
l.ave violated tlie law; then it is your duty to acquit
h.m, for tlie reason that the Federal Courts do not up-
hold convictions for offense committed through the insti-
gation and solicitations of government agents. The
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Cue^tiou of whetl,or or >,ot the crin.e wa. so ^olU-ited and

: la to Uave been eonunittea i. one of fact on w.uc

:„ n.„st pa.r for tUe~ that saM in«n
^

.eoordiug to la.v, is applicable to tl.e testimony xntroduc

ZZ sam cause and not snffieient,- covere<l by any ,n-

struction s"en by tlie Com't.

T The SConrt erred in refusing to ,ive Instrnction No.

e eonested by defendant, .Uicb is as foUo.s: "Wl.re

officers bave incited a person to ..on,n,,t the crune .bar.-

J and mred bin, on wit., the purpose of arrest.n, 1.

r 'i s perfonnance; the law does not authorize a ver

Z J^r for the reason that said instrnct.on correcUy

, :« nnnlicable to the facts in this case, and

states the law, is appi«ai>ie

i, not covered elsewhere in ti,e Courfs Instruct.ons.

VRtUMENT AND AUTHOIUTIBS

I, i. the 'contention of the defendant, that the anestion

„, .,,ether or not the defendant, Tin,e,l, was nnlawrnUy

1tpped into the couunis.ion of the crime by the .o.

"lent agents for the purpose of prosecnt.n, b,n„ and

the question of whether or not lu- a, ted as t.

or messenger of Ai.ustron, in the purcl asm..

1 r.nf ns tlie seller of the same, are que.

ino liquors, and not as uic mi

1;. tit should have been snb.nitted to the ,ury^^an. th.

;f,- +r^ mqs on sne 1
questions,

nirv oiven an opportunity to pa^s

•'

Mlie eonelusion of t.e ease t.e defendant requested

,.: .onrt to .ive six several instructions on the propose

1 .^entrapment, ann a.ene.. Tliese requested mstnn--

^

, , ,,..,s T>-3(> of the transeript, and it is

tions are shown at pa,aes o^ ou

... .hnt mieh instructions correctly

the defendant's position that such
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interpret tlie \a^y, and are instructions wliicli are appli-

cable to the facts; tliat tlie question of entrapment op

agenc}', or both ^Ye^e iiuestions that the jury had the

right to pass on, and the refusal to give such instructions

was and is reversible error.

Tliat instruction No. 2 (Tr. p. 33), instruction No. 4

(Tr. p. 31), instruction No. 5 (Tr. p. 35) and instruction

No. C) (Tr. p. 3()) are correct statements of the law. We
cite the Honorable Court to tlic following authorities:

If) C. J. page 90,

.Sfrr«? Wyck vs. United Sftates, 240 Fed. 60;

United States vs. Ileahj, 202 Fed. 349;
United States vs. Adams, 59 Fed. 674;
Peterson vs. United, States, 155 Fed. 433.

This Court has lieretofore held in Peterson vs. United

States, 155 Fed. 433, that where officers induce the com-

mission of the crime, or there is testimony to show that

the officers induced and encouraged the crime for the

purpose of prosecuting tlie perpetrator; tliat the Jury has

a riglit to pass on tlie question of whether or not such was

the fact and if found to be the fact, the defendant should

be acquitted.

That instruction No. 3 is a correct exposition of the

lavr and applicable to the facts. We cite the Court to the

following cases

:

In American Annotated Cases, 1912 C. at page 633,

the author lays down the following rule:

"The greater weight of authority is to the effect

that one wiio acts as the agent or messenger of an-
other in the purchasing of intoxicating liquor is not
guilty of making a sale of liquors within the mean-
ing of the Prohibition Statutes."
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A long list of cases are cited to sustain this view and

the doctrine appears to be supported by the following-

states: Connecticut, Florida, (leorgia, Illinois, Iowa,

Kansas, Kentucky, ^linnesota, Missouri, Pennsylvania

and Texas.

In the case of State vs. Ito, 114 :Minn., 420, 131 N. W.

page 4G9, the court uses tlie following language:

"One who acts in good faith as the agent or mess-
enger only in the purchasing of intoxicating liquor is

not himself guilty of the unlawful sale thereof.''

Of course, if the doctrine of agency Avas simply a sub-

terfuge, the deliverer of the whiskey would himself be

a seller and guilty within tlie law.

The facts in tlie case now before the Court conclusively

show

:

That the defendant had no intoxicating liquors for sale

or otherwise; tliat it was necessary for him to leave tlie

jilace for tlie purpose of getting some; that he was gone

approximately an hour; that he secured the whiskey from

one Bentley; that lie delivered the same bottle that he

purchased from Uentley, and except l>y innuendo the tes-

timony also is undisputed to the effect that the defen-

dant secured only the price that he himself had paid

for the whiskey.

In this case the whiskey was purchased by the defen-

dant from r>ill lientley for the government agent and

clearly couies within the doctrine of the law, and the

fact that the defendant delivered the whiskey to Arm-

strong docs not make him a seller, but makes him the
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ai^eiit of the biiver and lie is himself a buyer of the whis-

key, not a seller.

In the ease of United States vs. Lynch, 25G F. 983, the

doctrine is laid down as follows

:

"A defendant cannot be convicted of a crime
Viiiich was provoked and induced by a Government
officer or ajient, and which otherwise would not

have been committed."

"The government is estopped from prosecuting a

defendant for offering a bribe to secure a government
contract for his firm, on the ground that the offer

was induced by an Army Officer at the instance of

tlie Military Intellectual Department for the purpose
of entrapment." United States vs. Lvnch, 256 F.

983.

"The government cannot maintain an indictment
against a defendant for selling liquor to an Indian
in violation of law when b^^ its own conduct through
its agents it misleads him into believing the act was
lawful." Veoves vs. United States, 249 F. 191.

"^Vhere officers of the law incite a person to com-
mit the crime charged and lured him on to its con-

summation for the purpose of arresting him, the

law will not authorize a verdict of guilty." Sam
Wyck vs. United States, 210, F. 60.

"Where officers have incited a person to commit
the crime charged and lured him on with the purpose
of arresting him in its commission the law will not
authorize a verdict of guilty." Peterson vs. United
States, 255 F. 433.

"A defendant cannot be convicted of a crime which
h3 was incited and induced to commit by a govern-

ment officer for an entrapment." United States vs.

Echols, 253 F. 862.

"If the defendant had no intention of committing
a crime and was induced to do so by the officers he
cannot be convicted on tlie evidence so obtained."
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United States vs. Certain quantities of intoxieatinj?
liquors, 290, F. 824.

"Where the defense in a criminal case is entrap-
ment and the evidence consists of testimony by offi-

cers joining with defendants for the alleged pur-
pose of detecting their crime to warrant a conviction,
they must have had reasonable suspicion that the de-
fendants were engaged in the commission of a crime
or were about to be so engaged, or the original sug-
gestion or initiative must have come from the perpe-
trators.'' 290 F. 824.

"A person entrapped into the commission of a
wrongful act without any original criminal design on
his part, and without any attempt to carry out a
criminal purpose of his own conception does not
thereby become guilty of a crime." State vs. Mantis
(Idaho) 187 Pac. 208.

"Prosecution for pandering where detective per-

suaded defendant to commit the crime which he
would not otherwise have committed for the purpose
of convicting him, a conviction will not be upheld."
State vs. .UL-(%)rnisli, 210 Pac. ()37.

"Where government officers induce tlie accused to

commit the crime not contemplated by tliem, tlie

conviction was contrarj^ to public policy." Woo Wai
vs. United States, 223 F. 412.

In the case at I'ar there is no testimony wliatsoever

tliat tlie government detectives had any intimation that

the defendant was engaged in the bootlegging business.

There was no evidence to show tliat they had a reason to

suspicion liim. A search of the ])remises made by tlie

government agents under a search warrant at a time when

tlie defcMidaiit had no reason to h<'lieve the i)remises would

))e searclicd tailed to disclose the presence of any intoxi-

cating ii(|Uors whatsoever. (See Tr. of testimony of Leo.

F. P.racken, p. 37).
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It is further apparent from the record that the defen-

dant on the uiorninii in (juestion was eni^aj^ed in a law-

ful husiness, was in fact inindin<> his own business, engag-

ed in the ini])roveiiient of his property, and the undis-

])uted facts sliow tliat in order to obtain the whiske}^ it

was necessary for lie liiniself to buy the whiskey from one

r.ill r»entley.

The doctrine of govei-nment agents detecting one sus-

l)ici()ned or supposed to be committing the crime, or en-

gaged in tlie li(iuor business does not apply in this case.

The testimony shows that the transaction was an isolated

and single transaction and made for the accommodation

of a supposed guest and only on the importunities and so-

licitations of such guest, that he was sick, had stomach

trouble, vras wet jsnd needed the whiskey.

We respectfully submit further the doctrine of agency

applies; that where the defendant was unlawfully entrap-

ped into tlie supposed commission of a crime which other-

wise would not have been committed, that on grounds of

public policy tlie conviction should be reversed, and the

defendant discharged.

In the alternative we respectfully submit that the de-

fondant is entitled to a new trial.

Kespectfully submitted,

W. r.. 3,lcFxVRLAND,

Coeur d'Alene, Idaho,

W. I). KEETON,

f^t. diaries, Idaho.

Attorneys for tlie Plaintiff in Error.
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UNITED STATES CIRCUIT
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ALBERT TIMELL,

Plaintiff in Error,

V.

UNITED STATES OF AMERICA,

Defendant in Error,

BRIEF OF DEFENDANT IN ERROR
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STATEMENT OF THE CASE
An information was filed by the United States At-

torney for the District of Idaho, Northern Division,

by leave of the court first had and obtained, charging

the plaintiff in error Albert Timell in three counts,

the first with possession of moonshine whiskey in vio-

lation of law ; second, with sale of moonshine whiskey
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in violation of law and, third, with the maintaining

of a nuisance in violation of law. (Tr. pp. 11, 12, 13

and 14).

The plaintiff in error was found guilty on counts

one and two and not guilty on count three. (Tr. p.

37). He was sentenced to pay a fine of $200.00 and

to be imprisoned in the Benev/ah County jail for a

term of two months. ( Tr. p. 38 )

.

The case is here on writ of error.

FACTS.

The Government relied upon the testimony of Gen-

eral Federal Prohibition Agent Leo F. Bracken,

who resides at Twin Falls, Idaho, and Deputy Sheriff

John A. Armstrong, residing at St. Maries, Idaho.

This evidence was substantially as follows

:

Government agent Bracken and deputy sheriff

Armstrong arrived in Herrick, Idaho, on the night of

August 13, 1924, and stopped at the rooming house

that was being run and operated by the plaintiff in

error, Albert Timell, and his brother-in-law, A. L.

Eandall. On the morning of the 14th of August,

1924, the government witnesses Bracken and Arm-

strong had breakfast at the same table with the

plaintiff in error. During the morning the witness

Armstrong went over to a building of plaintiff

in error Timell where the following conversa-

tion ensued: 'Is there any chance to get me a

drink? I have been wet and I believe a drink would
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warm my stomach up/' to which the plaintiff in er-

ror replied, "He thought he could get me a bottle.'^

(Tr. p. 16) . This was the extent of the conversation

with the plaintiff in error Timell and was overheard

by the witness Bracken who testified he was about

ten or twelve feet away, just outside the door. After

the conversation the witnesses Armstrong and

Bracken starting catching grasshoppers in the im-

mediate vicinity of the rooming house. Armstrong

testified that he returned to the rooming house about

an hour later at which time the plaintiff in error

asked if he still wanted the bottle, to which Arm-

strong answered, in substance, that he already had

one but that he would take it as he had agreed to.

(Tr. p. 26). The plaintiff in error Timell then de-

livered him a pint bottle of moonshine whiskey for

which Armstrong paid the plaintiff in error the sum

of $3.50.

The witness Armstrong testified this was the only

conversation that he had with plaintiff in error re-

garding the purchase of liquor ; that he had never ap-

proached him before and neither did he approach

him afterwards; that he did not tell Timell that he

was sick, nor that he had cramps. Neither did the

plaintiff in error Timell tell him that he did not have

any nor that he did not handle it. (Tr. p. 17)

.

The witness Bracken testified substantially the

same as the witness Armstrong in regard to the ar-

rival at Herrick; testified that he was just outside
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the door of the building where the plaintiff in error

Timell was doing some work on the floor and that he

overheard the conversation between Armstrong and

plaintiff in error and that Armstrong asked Timell,

*'Do you know where I can get a bottle? I have been

fishing a couple of days, and am rather cold and wet

and would like to get it to warm my stomach up."

(Tr. pp. 18 and 19). That Timell replied that he

could get him a bottle. Bracken testified that he was

constantly with Armstrong that morning and that

there was no other conversation between plaintiff in

error and Armstrong ; that when they returned to the

rooming house after being away an hour, he heard

Timell ask Armstrong if he still wanted the bottle

(Tr. pp. 18 and 19) ; that in the meantime, and prior

to their return and after the conversation in which

Armstrong wanted to know if Timell knew where he

(Armstrong) could get a bottle, Bracken testified he

had seen Timell come to the hotel with a gunny sack

on his shoulder in which he could plainly see the out-

line of a gallon jug (Tr. p. 19) ; that a Mr. Bentley

was with him and that about three-quarters of an

hour after Timell came to the hotel with the jug in

the gunny sack was when the conversation took place

in which Timell asked Armstrong if he still wanted

his bottle. (Tr. p. 19). He did not see Timell leave

the rooming house at any time after he arrived with

the jug in the gunny sack ; that he was present at the

time that Armstrong paid Timell $3.50 for the bottle
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which he tested and which contained moonshine

whiskey. (Tr. p. 19).

The plaintiff in error Albert Timell testified that

he lives at Herrick, Idaho ; that he was part owner of

the hotel and rooming house; that he met Bracken

and Armstrong on the 13th or 14th of August, 1924;

that he saw Armstrong while repairing the building

and flooring of the dining room; that Armstrong

asked him if he could get something to drink ; that he

(Timell) told Armstrong that he did not have any-

thing of that kind around the place. Armstrong said

he was sick, had a sick stomach and had cramps. ( Tr.

p. 21). Timell further testified that he told Arm-

strong he could not get anything ; that he didn't han-

dle it ; that he would have to go somewhere else ; that

Armstrong went away and came back. (Tr. pp. 21-

22). Timell testified that he thought Armstrong

made five or six trips to get the bottle before he final-

ly told him that if he was feeling that bad and was

going to die, he would try to get something for him,

but didn't know whether he could or not. (Tr. p. 22 )

.

That pursuant to that conversation, Timell pur-

chased for Armstrong this bottle but did not purchase

any other whiskey at the time. (Tr. pp. 21 and 22)

.

Timell testified that he picked up some gunny

sacks over across the creek and that he placed them

all inside of one and that all he had in the gunny sack

was some empty gunny sacks and this pint bottle

which he had got for the witness Armstrong ; that he
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got the gunny sacks from the Old Crow Saloon about

sixty rods from his place; that they were lying

around outside the saloon, he did not remember
whether they were wet or not, but presumed they

were. He bought the whiskey from Bill Bentley and
paid $2.50 for it and that was what Armstrong paid

him; that Bentley was living bask of the Old Crow
Saloon ; that Armstrong told him he was about dead

and Timell told him if he was sick and going to die he

would try and get him some. ( Tr. p. 23 )

.

Plaintiff in error further testified that Armstrong

had breakfast at the same table with him on the

morning of the 14th of August. ( Tr. p. 24 )

.

The witness A. L. Randall testified he had known

plaintiff in error for about twenty-one years ; that he

had met Armstrong on Marble Creek; that he was

part owner of the rooming house with plaintiff in er-

ror ; that he heard a portion of the conversation and

stated that Armstrong asked Mr. Timell if he could

get him something to drink and Timell said, ''I

haven't got anything here on the place. He also said

that he didn't handle it, sell it, or have anything to do

with it." Armstrong said he was sick, had cramps,

had been wet all day the day before, was wet that

morning and asked Timell to get him something.

Timell replied that if Armstrong thought he was aw-

ful sick and was going to die, he would try and get

him a bottle. (Tr. pp. 24 and 25). That he (Ran-

dall) lives on the same premises with Timell and that
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there has not been any whiskey dealt in ; that he is a

brother-in-law of plaintiff in error and in business

with him and that Bracken and Armstrong had been

there all night; that the transaction between Mr.

Timell and the witness Armstrong is an isolated,

single case and no one else came there or asked for

liquor and there was no drinking on the premises.

(Tr.p. 25).

After the plaintiff in error Timell rested, the wit-

ness Armstrong was re-called and testified that he

had purchased a bottle, just prior to the purchase of

this bottle, from William Bentley on the morning of

August 14th for $3.00. The witness Leo F. Bracken,

being re-called, testified that he was present and

heard Timell ask Armstrong as to whether or not he

still wanted the bottle and that Armstrong answered

that he already had one but would take it because he

had agreed to. (Tr. p. 26). Bracken also testified

that he had purchased a bottle of moonshine whiskey,

just prior to the purchase in question, from William

Bentley and paid $3.00 for it; that this was made

separately from the purchase to which Mr. Arm-

strong testified (Tr. p. 26) ; that plaintiff in error

took the sack he had on his back and its contents into

the building and that this sack appeared to be dry;

that he was within twenty or twenty-five yards of

Timell when he passed (Tr. p. 27) ; that at a subse-

quent time, he, together with others, went to the

place, acting under a search warrant, made a search
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but did not find anything in the way of intoxicating

liquor or whiskey but found three or four bottles of

home brew which were left undisturbed. ( Tr. p. 27 )

.

BRIEF OF ARGUMENT.

"The court is not bound to accept the language
which counsel employed in framing the instruc-

tions nor is he bound to repeat instructions al-

ready given in different language."

Agnew V. United States, 165 U. S. 36, at p. 51

;

Coffin V. United States, 162 U. S. 664, 672;

Singer v. United States, 278 Fed. 415;

Newman v. United States, 299 Fed. 128.

''Charge must be considered as a whole."

Jelke V. United States, 285 Fed. 264

;

Mackenzie v. United States, 209 Fed. 289;

White V. Van Horn, 159 U. S. 3, 19.

It is not error for the court to refuse requested in-

structions when they are argumentative or mis-

leading.

Agnew V. United States, 165 U. S. 36, 51-52;

Blanton v. United States, 213 Fed. 320;

16 Corpus Juris 1036, Sec. 25.

'*A judgment should not be reversed on ap-

peal for error which could not have affected the

result."

Honeycutt v. United States, 277 Fed. 941

;

Lanchester v. Collins, 115 U. S. 222, 227;

Dye v. United States, 262 Fed. 6

;

Sneierson v. United States, 264 Fed. 268.
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ARGUMENT.

I.

It is the contention of the Government that the

question of whether or not the plaintiff in error Tim-

ell was unlawfully entrapped into the commission of

a crime by the government agents, which he would

not otherwise have committed, was placed clearly be-

fore the jury by the court in his instructions. For

the purpose of argument, the Government wishes to

consider assignments of error 2, 3, 5, 6 and 7 to-

gether.

These assignments have to do with certain re-

quested instructions of the plaintiff in error which

were not given by the court, and all have to do with

entrapment.

Assignment of error 2, being requested instruction

No. 1 and being set out on page 6 of plaintiff in er-

ror's brief, requests no instruction as to the law, but

requests the court to instruct the jury upon certain

issues of fact. Counsel for plaintiff in error does not

press this assignment of error, and we feel that it

would be a waste of time to say anything further in

connection therewith.

Assuming, for the purpose of argument, that as-

signment of error 3, being plaintiff in error's re-

quested instruction No. 2, assignment of error 5, be-

ing plaintiff in error's requested instruction No. 4,

assignment of error 6, being plaintiff in error's re-

quested instruction No. 5, and assignment of error 7,
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being plaintiff in error's requested instruction No. 6,

clearly state the law and were proper instructions for

the court to give, which we contend is not true for the

reason that the requested instructions are argument-

ative, it is our contention that the court covered the

theory of entrapment in his instructions to the jury

as appears on page 28 of the transcript, beginning

with the first paragraph on that page and continuing

to page 30 of the transcript, line 7 from the bottom.

The court then instructed the jury that

:

^*It is entirely proper, gentlemen, for persons
engaged by the Government in detecting the com-
mission of crime to go about 'under cover,' as it

is said, that is, unidentified, dressed in different

ways, assuming to be engaged in different occu-

pations, and where they suspect that liquor is

being sold, manufactured or kept in violation of

the law, to go to the suspected person and pro-

pose a violation of the law by asking him for

liquor, soliciting him to sell liquor—that is en-

tirely proper."

The court, then, again says

:

"Upon the other hand, it is not proper for one
representing the Government as a special agent,

either under cover or otherwise, by representa-

tions as to his physical condition, that is, by
feigning to be in agony, or great pain, or seri-

ously ill, to play upon the sympathies of a citizen

and thus get him to violate the law."

The court, a little later in his instructions, again

repeats

:

"As I have already indicated, an agent cannot

go further and feign serious illness or pretend

that he is in very great pain, and thus appeal, as
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I say, to the sympathies of a citizen and get him
to do what otherwise he would not think of doing,

that is, violate the law for the purpose of reliev-

ing what is supposed to be agony or pain of a fel-

lowman.'*

The court, in the concluding part of his instruction

covering entrapment, said

:

^'You have heard the testimony with respect to

this issue, which is perhaps the controlling issue

so far as the first two counts are concerned. It is

for you to say upon which side the truth lies.

Did the officers go there, as the defendant con-

tends, and one of them pretend to be in very great

pain and. thus play upon the sympathy and com-

passion of the defendant? If so, you should ac-

quit. Upon the other hand, if the deputy sheriff

Armstrong simply suggested that he was wet and
a drink of whiskey, a bottle of whiskey, might
warm up his stomach, or make him feel better,

something of that kind, that would be within his

rights and you could properly convict."

As it can plainly be seen from the extracts above

quoted, the issue as to whether or not the plaintiff in

error was entrapped into the commission of this

crime by the officers, was squarely placed before the

jury by the court. The substance of the court's in-

struction was that if they believed the testimony pro-

duced by the plaintiff in error, the jury should acquit,

but, upon the other hand, if they believed the testi-

mony as produced by the government, and that the

plaintiff in error was only given an opportunty to vio-

late the lav/, then they could properly convict. Sure-
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ly the plaintiff in error cannot complain of this in-

struction, as it fully covers the law of entrapment.

In Newman v. United States, 299 Fed. 128, at page

132, Judge Woods of the Fourth Circuit, discussing

the question of entrapment, said

:

"If the defendant committed the acts as de-

tailed in the testimony of McDonald, the action

of McDonald was lawful, and defendant was
guilty, whether McDonald's action was due to

his reasonable suspicions or not. Therefore, if

the qualification made by the judge that reason-

able suspicion by McDonald was necessary to the

legality of his action, and the conviction of the

defendant was erroneous, the error was in favor

of the defendant. In short, if McDonald's testi-

mony was true, the defendant was guilty; if the

defendant's own testimony was true, he was not.

And this was in substance the charge given the

jury.''

The case just cited is the nearest in analogy to the

case at bar that we have been able to find, and, we be-

lieve, fully sustains the position of the Government

in this case.

Counsel for plaintiff in error, in his brief, has cited

numerous authorities purporting to sustain the posi-

tion of plaintiff in error. We wish to call the court's

attention to the fact that, as we view it, none of the

cases cited by plaintiff in error are applicable but, if

they are applicable, they are distinguishable from the

present case.

The case of Woo Wai v. United States, 223 Fed.

412, being a decision of this honorable court, was one
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where the defendant was charged with conspiracy,

and the reason for remanding the case for a new trial

was because the court found that the purpose was not

to secure the punishment of any of them, but to place

Woo Wai in a position where he might be compelled

to disclose facts of which he was suspected of having

knowledge not derived from unlawful acts of his own,

but relating only to unlawful acts of others.

The court differentiated that class of cases in

which the criminal intent originated in the mind of

the accused from that class of cases where the crim-

inal intent originated in the mind of the agents.

In the case at bar, the officers for the Government

did nothing more than offer an opportunity to the

plaintiff in error Timell to violate the law. The jury

found this by their verdict, for they were instructed

that if they believed the testimony of the plaintiff in

error they were to acquit and with that instruction

their verdict was guilty. Therefore, there can be no

conclusion other than that they disbelieved all the tes-

timony submitted by plaintiff in error and believed

the testimony submitted by the Government.

In Peterson v. United States, 255 Fed. 433, this

court reversed and remanded the case for the reason

that the trial court, in submitting the case to the jury,

treated the question as one of law, whereas the ques-

tion of whether or not the defendant was instigated

to commit the offense by an officer was, from the tes-

timony, a question of fact which should have been
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submitted to the jury for its determination. So, it is

clearly apparent that this case has no bearing on the

case at bar because the issue of entrapment in our

case was submitted by the trial court to the jury as

an issue of fact.

In the case of Sam Yick v. United States, 240 Fed.

60, a case where the defendant, with others, was
charged with conspiracy, this court said

:

"We see nothing in the foregoing testimony of
Inspector Morse, nor in any other evidence in the
record, tending to show that the idea of a con-
spiracy originated with Sam Yick."

In the case at bar, the charge was of certain viola-

tions of the National Prohibition Act. In offenses of

this character violators are continuously desirous of

or willing to violate the law whenever the opportunity

affords. With this in mind, we can not see how the

above case can in any way be considered analogous to

the one now under consideration.

In the case of United States v. Certain Quantities

of Intoxicating Liquor, (D. C.) N. H., 290 Fed. 824,

at page 826, District Judge Morris states the rule

with regard to entrapment as follows

:

"In the absence of special circumstances ex-

cusing it, a person who, at the suggestion or in-

stigation of another, commits a crime not par-

ticularly affecting an individual in person or

property, is just as guilty as though the design

had originated with him, and this is true, though
the suggestion came from an officer of the law.

Of this class are crimes involving the illegal sale

of intoxicating liquor. State v. Gibbs, 109 Minn.
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247, 123 N. W. 810, 25 L. R. A. (N. S.) 449;

State V. O'Brien, 35 Mont. 482, 90 Pac. 514, 10

Ann. Cas. 1006; Billingsley v. United States

(CCA.) 274 Fed. 86."

We feel that it would be only a waste of the court's

time to go into detail as to the other cases cited by

plaintiff in error in his brief for the reason that the

trial court's instructions to the jury clearly placed

the issue before them as to entrapment and correctly

stated the law under all the decisions.

The mere fact that the court refused to give the in-

struction requested by plaintiff in error in the lan-

guage of his counsel does not constitute error under

the uniform line of decisions of the federal courts.

See:

Agnew V. United States, 165 U. S. 36, at p. 51

;

Coffin V. United States, 162 U. S. 664, 672;
Singer v. United States, 278 Fed. 415

;

Newman v. United States, 299 Fed. 128.

II.

We will next take up assignment of error 1 of

plaintiff in error, being an exception to that part of

the instruction of Judge Dietrich as set out on pages

5 and 6 of plaintiff in error's brief under assignment

of error 1. The part of the court's instruction ex-

cepted to was as follows

:

"Upon the other hand, if the Deputy Sheriff

Armstrong simply suggested that he was wet
and a drink of whiskey or bottle of whiskey
might warm up his stomach or make him feel

better, or something of that kind, that would be
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within his rights and you could properly con-
vict."

This part of the charge, taken in connection with the

rest of the court's charge with regard to the jury, as

set out on page 29, charged in part as follows

:

**It is entirely proper, gentlemen, for persons
engaged by the Government in detecting the com-
mission of crime to go about 'under cover,' as it

is said, that is, unidentified, dressed in different

ways, assuming to be engaged in different occu-

pations, and where they sitspect that liquor is

being sold, manufactured or kept in violation of

the law, to go to the suspected person and propose

a violation of the law by asking him for liquor,

soliciting him to sell liquor—that is entirely

proper."

In reading all of the trial court's instructions on

entrapment, it becomes clearly evident that the court

instructed the jury that it was proper for officers to

offer opportunities to those suspected of violating the

law to violate it and that if they believed that the offi-

cers did suspect and that they did nothing more than

the officers testified to, it would then be perfectly

proper for the jury to convict. But, on the other

hand, if they believed the testimony of the defense,

believed that the officers lured or incited the plaintiff

in error to commit a crime that he would not have

committed otherwise, or, in other words, if they be-

lieved the testimony produced by him, they should ac-

quit, and we think that clearly states the law.

Part of a charge by the trial court to a jury in re-

gard to a rule of law cannot be considered alone but
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must be considered as a whole, that is, all of that part

of the trial court's instruction having to do with that

rule of law. We feel that this rule of law is so well

settled that it is hardly necessary to cite any authori-

ties. We however cite the following cases

:

Jelke V. United States, 255 Fed. 264;

MacKenzie v. United States, 209 Fed. 289;

White v. Van Horn, 159 U. S. 3, 19.

III.

Assignment of error 4, relates to the refusal of the

court to give requested instruction No. 3 of plaintiff

in error. This request (See pages 7 and 8 of brief of

plaintiff in error) was misleading, for it contained

the following language

:

"Then I instruct you that the defendant Tim-
ell was a purchaser of intoxicating liquor and
not a seller, and should be acquitted."

Keeping in mind that plaintiff in error Timell was

charged with three violations of the National Prohi-

bition Act, the first being possession of intoxicating

liquor, the second being the sale thereof, and the third

the maintenance of a nuisance, if plaintiff in error's

requested instruction No. 3 correctly stated the law,

it would have been the duty of the jury to acquit

plaintiff in error on all counts. But that is not the

law.

We submit that a requested instruction is properly

refused unless it ought to have been given in the very

terms it was proposed.
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Blanton v. United States, 213 Fed. 320;
Tillery v. United States, 283 Fed. 119;
Kerckheval v. Allen, 220 Fed. 262, at p. 268.

We submit further that the court may properly

decline to give an instruction which would tend to

mislead the jury.

Agnew V. United States, supra

;

Blanton v. United States, supra;
16 Corpus Juris 1036, Sec. 25.

IV.

The next contention of the Government in regard

to this assignment of error is that under the circum-

stances of this case and under the instructions of the

court in regard to entrapment, it was impossible for

the plaintiff in error to have been prejudiced. If the

jury believed the testimony produced by plaintiff in

error, it was their duty under the instructions of the

court to acquit. If they believed the testimony pro-

duced by the Government, they might convict. The

jury convicted. It follows that the jury disbelieved

the testimony produced by plaintiff in error and be-

lieved the testimony produced by the Government.

Under the testimony of the Government it would

have been impossible for plaintiff in error to have

been an agent of Armstrong, a witness for the Gov-

ernment, for the reason that Bracken testified that

Armstrong asked Timell if he knew where he could

get a drink of whiskey ; that Timell told Armstrong-

he thought he could get him a bottle; that thereafter

Armstrong left him and when Armstrong returned

about an hour later Timell asked Armstrong if he
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still wanted the pint, to which Armstrong replied

that he already had one but that he would take it as

he had promised to; that he paid him $3.50 for the

pint. The Government also produced testimony to

show the man from whom the plaintiff in error

claimed he bought the whiskey, one Bentley, had just

previously sold a pint to Armstrong and one to

Bracken and in each instance was paid only $3.00

—

while the government witnesses testified they paid

Timell $3.50. Plaintiff in error himself testified that

he paid Bentley only $2.50. Then further we have

the testimony of witness Bracken who testified that

they were gone from the rooming house of plaintiff in

error about an hour after the conversation between

Armstrong and Timell regarding the whiskey; that

about three-quarters of an hour before they returned

to the place, being about fifteen minutes after the

conversation that took place between Armstrong and

Timell, he saw Timell coming to his rooming house

with a gunny sack on his back with the outline of a

gixllon jug therein; that he went into the rooming

house with the gunny sack containing this object re-

sembling a gallon jug ; that he did not see Timell leave

again until they approached the rooming house and

the pint was delivered to Armstrong. Under the tes-

timony of the witnesses for the Government, which

the jury evidently believed, there could be no possible

theory of agency for the reason that it was clearly,

apparent that Timell brought a gallon jug into his

rooming house and that thereafter he delivered a pint
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of moonshine whiskey to Armstrong ; that he charged

fifty cents more than Bentley charged the officers for

the Government just a few minutes before.

Under any theory of the case Timell could not have

been an agent of Armstrong. So we repeat again

that even if the instruction above mentioned was a

correct statement of the law, the plaintiff in error

could not possibly have been prejudiced nor the out-

come have been affected by the refusal of the trial

court to give said requested instruction.

Sustaining our contention that a judgment should

not be reversed on appeal for error which could not

have affected the result, we cite the following cases

:

Honeycutt v. United States, 277 Fed. 941

;

Lanchester v. Collins, 115 U. S. 222, 227;
Dye V. United States, 262 Fed. 6.

Sneierson v. United States, 264 Fed. 268.

There being no error in the record which coufcf)

have prejudiced plaintiff in error, we accordingly

pray an affirmance of the judgment.

Respectfully submitted,

E. G. DAVIS,

United States Attorney

for the District of Idaho.

W. H. LANGROISE,
Assistant United States

Attorney for the District

of Idaho,

Attorneys for Defendant in Error,
Residence, Boise, Idaho.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF IDAHO,

SOUTHERN DIVISION

COMMONWEALTH TRUST COMPANY OF
PITTSBURGH, a corporation. Trustee,

Plaintiff,

vs.

CHAS. L. SALLEE, a bachelor.

Defendant.

IN EQUITY

NO. 738

BILL OF COMPLAINT

To the Honorable, the Judges of the District Court

of the United States, for the District of Idaho:

The COMMONWEALTH TRUST COMPANY of

Pittsburgh, a corporation duly organized and exist-

ing under the laws of the State of Pennsylvania, as

Trustee, brings this its Bill of Complaint, against

the above named defendants, whose citizenship and

residence are hereinafter particularly alleged, and

thereupon complains and says:

I.

That plaintiff. Commonwealth Trust Company of

Pittsburgh, now is and at all times herein men-

tioned was a corporation organized and existing

under the laws of the State of Pennsylvania, and is

a citizen thereof, with its principal place of business

in the City of Pittsburgh, County of Allegheny, in

said State.
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II.

That the defendants, Chas. L. Sallee and Jennie
Doe Sallee, are husband and wife and citizens of the
State of Idaho residing in Twin Falls County, said
State. That the true name of said Jennie Doe Sallee

is to plaintiff unknown, and she is therefore herein
designated as Jennie Doe, but plaintiff prays that
when her true name is ascertained it may be sub-
stituted herein, and that she may thereafter be desig-

nated by her true name.

III.

That on or about the day of August, 1907,

the State of Idaho, through its State Board of Land
Commissioners made application to the Secretary
of the Interior of the United States under Section

4 of the Act of Congress approved August 18, 1894,

commonly known as the "Carey Act," and the acts
amendatory thereof, and the laws of the State of
Idaho passed in furtherance of the said Acts of
Congress, for segregation from the public domain
and donation or grant to said State of approximate-
ly 127,707.29 acres of desert land situated in Twin
Falls County, State of Idaho, which lands and other
arid lands in the vicinity thereof, making in the
aggregate about 150,000 acres, the State of Idaho
represented could be irrigated and reclaimed as
contemplated by the said Acts of Congress from
the surplus and unappropriated waters of Salmon
River by means of a storage reservoir on said river
with an available storage capacity of about 180,000
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acre feet, and by tunnels, canals, flumes, ditches and
laterals to carry and conduct such water from said

reservoir and river to, over and upon the said des-

ert lands. That prior to making said application to

the Secretary of the Interior for segregation, the

State Engineer of the State of Idaho and said State

Board of Land Commissioners had determined,

adjudged and decided, as required by the laws of

the State of Idaho relating to such matters, that

there was sufficient surplus and unappropriated
water in said Salmon River, available for such pur-
pose, to accomplish the reclamation of said lands
to the extent and degree required by the said Acts
of Congress; and the Secretary of the Interior in

considering and approving said application and in

segregating said lands from the public domain, did
also, as plaintiff is informed and believes and so
alleges the fact to be, determine and decide as re-

quired by said Acts of Congress, that said water
supply was sufficient and the proposed irrigation

system suitable for the reclamation of said lands,
and the Secretary of the Interior, having determin-
ed the sufficiency of said water supply and proposed
irrigation system to properly reclaim said lands,
did on the 10th day of April, 1908, segregate from
the Public Domain and agree to donate, grant and
patent to the State of Idaho, the said desert lands
described in the application of the State of Idaho,
and aggregating as aforesaid approximately 127,-
707.29 acres, the same to be irrigated and reclaimed
from said water supply and water appropriations,
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and from the irrigation system described in said

application and to be constructed by or under the

supervision of the State of Idaho as contemplated

by the said Acts of Congress and the laws of the

State of Idaho relating to such matters.

IV.

That on or about the 30th day of April, 1908, the

Twin Falls Salmon River Land & Water Company
(hereinafter sometimes called the "Construction

Company"), a corporation organized and existing

under the laws of the State of Delaware and doing

business in the State of Idaho, under and by virtue

of a compliance with the laws thereof, entered into

a contract with the State of Idaho, through its

State Board of Land Commissioners, for the con-

struction of said reservoir, tunnels, canals, ditches

and other structures, (sometimes known as the

Salmon River Project or Salmon River Irrigation

System) and described in the application of the

State to the Secretary of the Interior for the segre-

gation of said lands, being the identical irrigation

system theretofore approved by the State of Idaho
and the Secretary of the Interior for the reclama-

tion of said lands (sometimes known as Carey Act
lands) and other desert lands in the vicinity thereof,

aggregating as aforesaid approximately 150,000

acres. That in entering into said contract, the

Construction Company relied, as plaintiff is inform-

ed and believes and so alleges the fact to be, upon
the determination by the State of Idaho and the

Secretary of the Interior that the surplus, flood and
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unappropriated waters of the Salmon River, avail-

able for storage and distribution through said irri-

gation system, were ample and sufficient to reclaim

said lands to the extent and degree required by the

said Acts of Congress and the laws of the State of

Idaho passed in furtherance thereof, and, relying

upon the correctness and finality of said decisions

and determinations, the Construction Company

agreed by and in said contract of April 30, 1908, to

accept as its sole compensation for constructing

said irrigation system the lien authorized by said

Acts of Congress to be created by the State of Ida-

ho on and against said Carey Act lands, and the lien

authorized to be created by the laws of the State

of Idaho, particularly by what is now Section 3019

of the Compiled Statutes, 1919, of the State of

Idaho, and the consideration that should or ought

to be paid under said Acts of Congress and the laws

of the State of Idaho, by entrymen and owners of

such lands for an interest in said irrigation sys-

tem and water rights. And it was determined by

the State of Idaho and said Construction Company
and agreed in said contract that the actual cost of

said irrigation works and structures so to be built

and constructed by the Construction Company, and

other necessary expenses of reclamation and rea-

sonable interest thereon, would be the sum of $40.00

per acre when apportioned or distributed equally

over the whole 150,000 acres proposed to be re-

claimed therefrom, and a lien was created by the

State of Idaho under the authority vested in it by
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the said Acts of Congress in favor of the Construc-

tion Company for the actual cost and necessary ex-

penses of reclamation and reasonable interest there-

on, estimated at $40.00 per acre, against each and

every legal subdivision segregated from the public

domain under the Carey Act pursuant to the State's

application as aforesaid.

And it was further provided in said contract

that upon the payment of said sum of $40.00 per

acre or share or interest in said irrigation system

and water appropriations for any legal subdivision

entered or filed upon, together with interest on said

sum, such lien should be satisfied and discharged.

And said contract of April 30, 1908, further pro-

vided that a corporation to be known as the Sal-

mon River Canal Company, Limited, (hereinafter

sometimes called the "Operating Company") should

be organized under the laws of the State of Idaho

for the purpose of taking over the management and

operation of said irrigation system when the same

was in condition for operation or use, and that said

corporation should be capitalized on the basis of one

share of stock for each acre of land to be irrigated

from said irrigation system, viz: At 150,000 shares,

and that there should be issued to the entrymen or

purchasers of said lands, as evidence of their res-

pective shares or interests in said irrigation system,

one share of stock for each acre entered or filed

upon and susceptible of irrigation from said system,

and that the water available for distribution in said

irrigation system should be divided and distributed
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in accordance with the number of shares of stock

held in said Operating Company by entrymen or

owners of land under said system.

V.

That, relying upon the correctness of the de-

terminations made by the State of Idaho and the
Secretary of the Interior as to the feasibility of said

irrigation system and the sufficiency of the water
supply available for said lands under the appro-
priations made for such purpose and approved as
aforesaid, and beheving that such determinations
were final and binding, and not otherv/ise, the Con-
struction Company, immediately after having enter-
ed into said contract of April 30, 1908, proceeded to
carry out in good faith the terms and provisions
thereof by it to be kept and performed, and ex-
pended, as plaintiff is informed and believes and so
alleges the fact to be, upwards of $3,500,000.00 in
the construction of said irrigation works and in
carrying out the terms of said contract, and built
and constructed the irrigation works theretofore
approved by the State of Idaho and the Secretary
of the Interior as aforesaid for the reclamation
of said lands, and the same have been accepted and
approved by the State of Idaho as completed prior
to the commencement of this action, and the Con-
struction Company released and relieved from fur-
ther obligation for the construction of said irriga-
tion system or any part thereof, and said works
were substantially completed on or about the 1st
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day of April, 1911, and water has been available

from said irrigation system for the irrigation of the

lands hereinafter particularly described since the

12th day of April, 1911, at a point within one-half

mile of said lands and premises, and due notice was

given the entrymen and owners of said lands by

the Construction Company that it was prepared to

deliver water for the irrigation of said lands on

and after the 12th day of April, 1911.

VI.

That after the Construction Company had en-

tered into said contract and commenced the con-

struction of said works, the State of Idaho request-

ed and demanded that the transfer of shares or in-

terests in said irrigation system by the Construc-

tion Company be limited and confined to not to ex-

ceed 100,000 acres, and thereafter the State further

requested that such shares and interests be limited

to 80,000 acres, and that the water supply be dis-

tributed over and made appurtenant to not to ex-

ceed 80,000 acres.

VII.

That immediately following the execution of said

contract of April 30, 1908, and the inauguration of

work thereunder by the Construction Company, the

State Board of Land Commissioners caused to be

published for a period of four weeks in a newspaper

published in said Twin Falls County, State of Idaho,

and in one newspaper published in Boise, Idaho, a
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notice that the lands so segregated from the public

domain as aforesaid, were open for settlement, and

the public was further notified by and through such

notice or notices of the terms upon which such land

could be entered or title thereto acquired and par-

ticularly that the Construction Company was auth-

orized and empowered to transfer and issue water

rights, shares or interests in said irrigation works

to qualified entrymen desiring to enter or file upon

such lands, and that such lands could not be entered

or filed upon until the entryman had entered into

a contract with the Construction Company for the

transfer to him for use upon such lands of shares

or interests in said irrigation works as contemplat-

ed by the said contract between the State and the

Construction Company and by the laws of the State

of Idaho relating to the entry of such lands.

VIII.

That in the exercise of the supervisory powers

vested in the State of Idaho over said irrigation

project and the entry of lands under the Carey
Act, and in order to fully carry out the terms and
provisions of the statutes of the State of Idaho re-

lating to the entry of said lands and the acquisi-

tion of shares or interests in such irrigation sys-

tem, the State Board of Land Commissioners adopt-

ed and approved a form of contract to be used by
the Construction Company as statutory trustee of

the title to said irrigation system and water permit,
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for the transfer of shares or interests in said irri-

gation system to entrymen and owners of land

thereunder, which contracts were identical as to

terms and alike in all respects, except as to the

number of shares or interests transferred and dedi-

cated or made appurtenant to land thereunder, and

the description of the land to which the same were

made appurtenant and the name of the entryman or

purchaser, and it was, among other things, provided

in said contracts (commonly known as Settlers*

Contracts), so approved for use under said project,

that the consideration of $40.00 to be paid by the

entryman or purchaser for each share or interest,

should be paid as follows: $3.00 in cash on the ex-

ecution of the contract; $2.00 per share on the first

day of April, 1911, 1912, 1913, 1914, and 1915; $4.00

per share on the first day of April, 1916, 1917 and

1918, and $5.00 per share on the first day of April,

1919, 1920 and 1921, with interest from April 1, 1910,

at six per cent, per annum, payable annually, on the

first day of April, with a further provision that if

such interest was not paid within thirty days from

the date the same became due, then interest should

be computed for the entire period at the rate of

eight per cent, per annum, and under the terms of

such contract the purchaser covenanted and agreed

that upon default in the payment of any of the in-

stallments of principal or interest the Construction

Company might declare the entire amount of the

purchase price immediately due and collectible, and



vs. Commonwealth Trust Co. of Pittsburgh, et al. 25

might proceed either at law or in equity to collect

the same and to enforce any lien which it might

have upon the water rights, shares or interests to

be transferred under such contracts and upon the

land to which such water rights, shares or interests

were dedicated, and to enforce any other remedy

given the Construction Company by the laws of the

State of Idaho against the purchaser, and under

the express terms of such contract the purchaser

granted, assigned, transferred and set over by way

of mortgage or pledge to the Construction Company

to secure the payment of the amount due and to be-

come due on such purchase price and the interest

payments thereon, the lands to which such water

rights, shares and interests were dedicated, and the

Construction Company was expressly given a first

and prior lien on such lands, water rights, shares

and interests for the amount payable under such

contracts, principal and interest, and as additional

security therefor each entryman and purchaser

further agreed that the shares of stock issued or to

be issued to him in the Salmon River Canal Com-

pany, Limited, should be and the same were, by the

terms of such contracts, assigned and transferred

to and pledged with the Construction Company un-

til all of said payments, principal and interest, had

been fully paid, satisfied and discharged. That the

Construction Company did use the form of contract

so approved in the case of all sales and transfers of

shares or interests in said irrigation system, and all
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of said contracts, after execution by the Construc-

tion Company and the entrymen or purchasers,

were submitted to and examined and approved by

the State Board of Land Commissioners of the

State of Idaho for and on behalf of said State, and

after being so approved were thereupon filed for

record and were duly recorded in the office of the

County Recorder of Twin Falls County, Idaho, being

the County in which the lands are situated which

were so entered and to which such water rights,

shares or interests were dedicated.

X.

That the State of Idaho, having caused to be

published the notice required to be published under

what is now Section 3008 of the Idaho Compiled

Statutes, 1919, the Construction Company accepted

applications for entry and entered into settlers^

contracts of the form approved as aforesaid with

entrymen having the qualifications specified in Sec-

tion 3009 of the Idaho Compiled Statutes, 1919, and

with owners of other desert lands situated under

said irrigation system covering approximately 73,-

000 shares or interests for the irrigation of approxi-

mately 73,000 acres, all of which contracts were

duly approved by the State Board of Land Com-

missioners of the State of Idaho as aforesaid, but

thereafter and in the year 1916, the State Board

of Land Commissioners, in the exercise of its super-
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visory power over such matters, cancelled and an-

nulled contracts so entered into and entries of land

made thereunder to an amount aggregating ap-

proximately 13,000 acres, and thereby reduced the

acreage entitled to water from said irrigation sys-

tem and the number of outstanding shares or in-

terests therein to approximately 60,070.8 acres,

shares or interests, and declined to approve any

further contracts for the transfer of shares or in-

terests in such irrigation system, or to permit the

available water therefrom to be distributed over

any greater area than 60,070.8 acres, and the de-

fendants herein, joining and combining with other,

owners or entrymen of land under said irrigation

system and owners of shares or interests therein

to reduce the acreage for which water shall be sup-

plied or furnished from said irrigation system,

have obtained from the United States District

Court for the District of Idaho, in a suit wherein

one A. E. Caldwell, et al., are plaintiffs, and the

said Construction Company and others are defend-

ants, an injunction prohibiting the Construction

Company from selling or transferring any further

shares or interests in said irrigation system, and

adjudging and decreeing that the water supply

available therefor shall be distributed over not to

exceed 60,070.8 acres, and plaintiff is informed and

believes and so alleges the fact to be that the State

Board of Land Commissioners of the State of Idaho,

on or about the 13th day of March, 1918, made and
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entered an order that the water available for dis-

tribution from said irrigation system should be

distributed and made appurtenant to approximate-

ly 35,000 net irrigable acres and no more.

That prior to the commencement of this action

said State Board of Land Commissioners made ap-

plication, in accordance with law and the regula-

tions of the Department of the Interior, for patent

for the lands described in the order of said Board,

above referred to, being approximately 35,000 net

irrigable acres and a gross acreage of approximate-

ly 39,000 acres; and in connection with said appli-

cation, the proper officers of the State of Idaho sub-

mitted proof showing that said lands had been re-

claimed to the extent and degree required by the

said Acts of Congress and the laws of the State

of Idaho, under which said lands had been segre-

gated and set aside for reclamation. And thereafter

the Secretary of the Interior, in the exercise of the

jurisdiction and power vested in him by the laws

of the United States, determined and decided that

the lands described in said application for patent

had been reclaimed to the extent and degree re-

quired by said Acts of Congress, and that an ample

supply of water had been actually furnished and

provided in substantial ditches, canals and reser-

voir to reclaim said lands, and upon such determin-

ation having been made, the Secretary of the In-

terior caused patent to be issued to the State of
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Idaho for the lands described in said application,

including the lands described in paragraph XI here-

of, and plaintiff alleges the fact to be that the lands

hereinafter described have been reclaimed to the

extent and degree required by said Acts of Con-

gress and that patent has issued by the State of

Idaho to the defendants or their predecessors in in-

terest for the lands and premises described in said

paragraph XI, based upon the patent issued by the

United States to the State of Idaho as aforesaid.

XL
That pursuant to the notice published by the

State of Idaho as alleged in Paragraph VII hereof,

and as required by Section 3008 of the Idaho Com-

piled Statutes, the lands hereinafter (in this para-

graph) particularly described, were thrown open

for settlement on or about the 1st day of June, 1908,

and on said date, or shortly thereafter, persons,

having the qualifications required by Section 3009

of the Idaho Compiled Statutes and desiring to

enter said lands under the said Acts of Congress

and the laws of the State of Idaho, made applica-

tion to the Construction Company, as required by

the laws of the State of Idaho and the said State

contract, for the purchase of shares or interests

in said irrigation system under the form of contract

described in Paragraph VIII hereof, and theretofore

approved by the State Board of Land Commission-

ers as aforesaid, and said Construction Company,
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as was its duty under the laws of the State and
said State contract, entered into contracts with the
persons desiring to enter or file upon the lands here-

inafter described of the form so approved, and such
contracts, after being duly executed by the Con-
struction Company and such entrymen, were sub-

mitted to the State Board of Land Commissioners
and were thereupon duly approved by such Board,
and the purchasers therein named were allowed to

enter and did enter such lands, subject to the liens

created as hereinbefore alleged in favor of the
Construction Company, and such entries having
been allowed, said settlers' contracts were there-

upon filed in the oflice of the County Recorder of
Twin Falls County, Idaho, and duly recorded in the
proper records of said oflice, and said entrymen,
after having reclaimed and placed under cultivation

and made settlement upon the land so entered and
otherwise complied with the laws of the State of
Idaho, made final proof of reclamation and settle-

ment as provided in Section 3014 of the Idaho Com-
piled Statutes, in the manner and form required by
said Statute and the rules and regulations of such
Board, and such proof was thereupon submitted to

the State Board of Land Commissioners and duly
accepted, allowed and approved by said Board.
That said entrymen and their successors, grantees
and assigns have failed to pay and discharge the
liens created as hereinbefore alleged, in favor of
said Construction Company against the said lands,
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and have failed to pay the installments of principal

and interest as the same became due, or at all; that

because of such default in the payment of principal

and interest, plaintiff has elected to declare the

whole amount of both principal and interest remain-
ing unpaid on said Hens, as immediately due and
payable, and plaintiff claims a first and prior lien

against the lands hereinafter described, and the
water rights, shares and interests appurtenant
thereto, under the said Acts of Congress and the
laws of the said State of Idaho and the said
State settlers' contracts, for the actual cost and
necessary expenses of reclamation and reason-
able interest thereon; that the defendant, Chas.
L. Sallee is now the owner of said lands and
of said shares and interests and has assumed
and agreed to pay and discharge said liens, and
the remaining defendants in this cause claim some
right, title or interest therein or lien or en-
cumbrance thereon, but plaintiff alleges the fact to
be that the title, claims and interests of the said de-
fendants, and each of them, acquired with full
notice of plaintiff's said lien and rights and are sub-
ject and subordinate to the lien and claim of plain-
tiff on and against the said lands and premises and
against the water rights, shares and interests in
said irrigation system and shares of stock in said
Operating Company, dedicated or made appurten-
ant to said lands.
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That the lands in this paragraph particularly re-

ferred to and against which plaintiff seeks by this

action to foreclose its said lien, and the amount of

the lien, at the price specified in said settlers' con-

tracts, remaining unpaid against each legal subdi-

vision, are as follows, to-wit

:

NWy4 NE14, SWy^ NE14, of Section 31, Town-

ship 12 South, Range 16 East; number of shares

dedicated to said lands 80 ; amount due on principal,

$2800.00, with interest thereon from the first day of

April, 1911;

NWy4 SEy4, SWy^ SEy4, of Section 31, Town-

ship 12 South, Range 16 East; number of shares

dedicated to said lands 80; amount due on principal,

$2800.00, with interest thereon from the first day

of April, 1911;

Lot 3, of Section 6, Township 13 South, Range 16

East; number of shares dedicated to said lands

37.18; amount due on principal, $1375.66, with in-

terest thereon from the first day of April, 1911.

That according to the terms of said settlers' con-

tracts the aforesaid sums bear interest at the rate

of eight per cent. (8%) per annum.

XII.

That long prior to the commencement of this

action, the amount due from said defendants as

aforesaid, and the lien against the lands described

in Paragraph XI hereof, with interest thereon as



vs. Commonwealth Trust Co. of Pittsburgh, et al. 33

claimed in said paragraph, were for a valuable con-

sideration duly assigned, transferred and set over

to this plaintiff, and plaintiff is now entitled to all

sums due and to become due under the liens created

as aforesaid against the said lands, and to enforce

said liens on and against the lands described in said

Paragraph XI, and the said shares and interests in

said irrigation systems, and the shares of stock in

said Salmon River Canal Company, Limited, so

pledged are now held by plaintiff as additional se-

curity for said indebtedness.

XIII.

'That plaintiff herein and its predecessors in

interest, including the said Construction Company,

have kept and performed all of the terms, cove-

nants and conditions of the said State contract and

the said settlers' contracts, by them to be kept and

performed, and plaintiff is prepared to furnish and

hereby tenders to the said defendants such addi-

tional shares of stock in said Salmon River Canal

Company, Limited, as may be necessary to make ap-

purtenant and supply to the said lands and pre-

mises described in paragraph XI hereof, the amount
of water and such proportionate share of interest

in said irrigation system, water rights and water

supply of said project that said lands would have

and receive if the net irrigable acreage in said pro-

ject were reduced to 35,000 acres—being the net

irrigable acreage for which patent was issued as

aforesaid."
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IN CONSIDERATION WHEREOF, and for as

much as plaintiff is remediless in the premises ac-

cording to the strict rules of the common law, and

can only have relief in a court of equity where mat-

ters of this kind are properly cognizable, your plain-

tiff files this bill of complaint against the said de-

fendants, and prays

:

1. That the said defendants and each of them

may be required to answer all and singular the mat-

ters hereinbefore stated, as fully and particularly

as if they were thereunto duly interrogated, but

not under oath, answer under oath being hereby

expressly waived.

2. That plaintiff be decreed to have a first and

prior lien upon the lands and premises described in

Paragraph XI of the bill of complaint, and on the ap-

purtenant shares and interests in said irrigation

system and the shares of stock in the Salmon River

Canal Company, Ltd., representing such shares and

interests and pledged as additional security for said

indebtedness, and that the amount due plaintiff may
be ascertained and determined, and the usual decree

made for the foreclosure of plaintiff's lien against

said lands, premises and property, and for the pay-

ment of the amount due plaintiff as claimed in Para-

graph XI of its bill of complaint, and for the sale

of said premises and property to satisfy and dis-

charge plaintiff's said claim.
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3. That the said defendants and each of them,

and all persons claiming under them or either of

them, and all other persons who have any liens,

claims, judgments or decrees upon the said pre-

mises, or any part thereof, either as purchasers,

encumbrances, or otherwise, may be barred and

foreclosed of and from all equity of redemption in

the said premises.

4. That in the event the proceeds from the sale

of said premises and property be insufficient to sat-

isfy and discharge the amount due plaintiff, to-

gether with costs of suit and other proper charges,

that plaintiff may have judgment for such defi-

ciency against the owners of said premises, defend-

ants herein, and execution therefor.

5. That plaintiff may have such other and fur-

ther relief in the premises as the nature of the case

may require and as may be just and equitable.

And may it please Your Honor to grant to this

plaintiff a writ or writs of subpoena and other pro-

cess, directed to the said defendants, and each of

them, and issued out of and under the seal of this

Honorable Court; thereby commanding them at a

certain time and under a certain penalty therein to

be named, personally to be and appear before this

Court, then and there severally to make full and

true answer to this bill of complaint, but not under

oath, such answer under oath being hereby ex-

pressly waived, and to show cause, if any there be,
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why the prayer of this bill of complaint should not

be granted according to the rule and practice of

this Court, and stand to, conform and abide by such

order, direction and decree, as may be made against

them in the premises, and as shall meet to equity

and conscience.

And your plaintiff, as in duty bound, will pray,

etc.

COMMONWEALTH TRUST COMPANY
OF PITTSBURGH, Trustee,

By RICHARDS & HAGA,
Its Solicitors,

A. N. EDWARDS, Residence, Boise, Idaho,

of Counsel,

Residing at St. Louis, Missouri.

(Duly Verified.)

Endorsed, Filed Jan. 30, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

AMENDED ANSWER OF DEFENDANTS TO
THE BILL OF COMPLAINT AS AMENDED

Come now the defendants and with leave of

court first had and obtained, file this their amended

answer to the plaintiff's bill of complaint as amend-

ed, and admit, deny and allege as follows:

ONE: Admit the allegations in paragraph one.
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TWO : Admit the allegations contained in para-

graph two.

THREE: Deny that the State of Idaho or any

officer thereof represented to the plaintiff or its pre-

decessors in interest that about 150,000 acres of land

could be irrigated or reclaimed as contemplated by

said Acts of Congress from the surplus or unap-

propriated water of the Salmon River by means of

a storage reservoir on said river with an alleged

available storage capacity of about 180,000 acre feet

by means or in the manner set forth in said para-

graph three; deny that prior to the making of said

application to the Secretary of the Interior, the

State Engineer of the State of Idaho or said State

Board of Land Commissioners had determined or

adjudged or decided, as required by the laws of

the State of Idaho relating to such matters or other-

wise, that there was sufficient surplus or unappro-

priated water in said Salmon River available for

such purpose or to accomplish the reclamation of

said lands to the extent or degree required by said

Acts of Congress; deny that the Secretary of the

Interior, in considering or approving said applica-

tion or in segregating said lands from the public

domain, did determine or decide, as required by the

Acts of Congress or otherwise, that said water was
sufficient or the proposed irrigation system suit-

able for the reclamation of said lands; deny that

plaintiff was so informed or so believed; deny that
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said Secretary of the Interior, having determined

the alleged sufficiency of said water supply or pro-

posed irrigation system to properly reclaim said

lands, did on April 10, 1908 or at any other time,

segregate from the public domain or agree to do-

nate or grant or patent to the State of Idaho under

said conditions or otherwise than provided by law,

said desert lands described in the application of the

State of Idaho; deny that the same was to be irri-

gated or reclaimed from said water supply of water

unappropriated or from the irrigation system de-

scribed in said application or to be constructed by

and under the supervision of the State of Idaho as

contemplated by said Acts of Congress or the laws

of the State of Idaho relating to such matters.

FOUR: Deny that in entering into said con-

tract the Construction Company, referred to in

plaintiff's bill of complaint as amended, relied upon

the determination by the State of Idaho or the

Secretary of the Interior that the surplus or flood of

this unappropriated water of the Salmon River

available for storage or distribution through said

irrigation system were ample or sufficient to re-

claim said lands to the extent or degree required

by the said Acts of Congress and the laws of the

State of Idaho passed in furtherance thereof; deny

that plaintiff or its predecessors in interest were

so informed or so believed; deny that, relying upon

the correctness or finality of said decisions or de-

terminations, the Construction Company agreed to,
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by or in said contract of April 30th, 1908, to accept

as its sole compensation for constructing said irri-

gation system the lien authorized by said Acts of

Congress to be created by the State of Idaho on

or against said Carey Act lands or the lien auth-

orized to be created by the laws of the State of

Idaho, particularly Sec. 3019 of the Compiled Sta-

tutes 1919 of the State of Idaho, or the considera-

tion that should or ought to be paid under said

Acts of Congress or laws of the State of Idaho by

entrymen or owners of said lands for interest in

said irrigation system or water rights ; deny that it

was determined by the State of Idaho or said Con-

struction Company or agreed in said contract that

the actual costs of said irrigation works or struc-

tures so to be built or constructed by the Con-

struction Company or other necessary expenses or

reclamation or reasonable interest thereon to be

the sum of $40.00 or any other sum per acre when

apportioned or distributed equally to the whole 150,-

000 acres proposed to be reclaimed therefrom or

that a lien was created by the State of Idaho under

the authority vested in it by said Acts of Congress

in favor of the Construction Company for the actual

costs or necessary expenses for reclamation or rea-

sonable interest thereon in the sum of $40.00 or any

other sum per acre against each or every legal sub-

division segregated from the public domain under

the Carey Act as alleged in plaintiff's bill of com-

plaint as amended ; deny that it was further provid-
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plaint as amended; deny that it was further provid-

ed in said contract that upon the payment of said

sum of $40.00 per acre or share or interest in said

irrigation system for any legal subdivision entered

or filed upon together with interest upon said sum,

such lien was to be satisfied and discharged; deny

that said contract of April 30, 1908, further pro-

vided that a corporation to be known as the Salmon

River Canal Company, Limited, referred to in the

bill of complaint as amended as the "Operating

Company", should be organized under the laws of

the State of Idaho for the purpose of taking over

the management or operation of said irrigation

system when the same was in condition for opera-

tion or use or that said corporation should be cap-

italized on the basis of one share for each acre of

land to be irrigated from said irrigation system,

viz: at 150,000 acres, or that there should be issued

to the entrymen or purchasers of said land as evi-

denced by their respective shares or interest in

said irrigation system one share of stock for each

acre entered or filed upon or susceptible of irriga-

tion from said system or that the water available

for distribution in said irrigation system should be

divided or distributed in accordance with the num-

ber of shares of stock held in said operating com-

pany by entrymen or owners of land under said

system.

FIVE : Deny that, relying upon the correctness

of the determinations made by the State of Idaho
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or the Secretary of the Interior as to the feasibility

of said irrigation system or sufficiency of the water

supply available for said lands under the appro-

priation made for such purposes as hereinbefore

alleged by plaintiff or believing that such determin-

ations were final or binding and not otherwise,

said Construction Company immediately or other-

wise, after having entered into said contract of

April 30, 1908, proceeded to carry out in good faith

or otherwise, the terms or conditions therein by it

to be kept and performed or expended, as plaintiff

is informed and believes or so alleges same to be

upwards of $3,500,000 in the construction of said

irrigation works or in carrying out the terms of

said contract of building or constructing the irri-

gation works and approved by the State of Idaho or

the Secretary of the Interior as alleged by the

plaintiff in its bill of complaint for the reclamation

of said lands, or that the same have been accepted or

approved by the State of Idaho as completed prior

to the commencement of this action or the Construc-

tion Company released or relieved from further

obligation for the construction of said irrigation

system or any part thereof or said works were sub-

stantially or otherwise then completed on or about

April 1, 1911 or that water has been available from
said irrigation system for the irrigation of the

lands described in plaintiff's bill of complaint as

amended since April 12, 1911 at a point within one-

half mile of said lands or premises or that due
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notice was given the entrymen or owners of said

land by the Construction Company that it is pre-

pared to deliver water for the irrigation of said

lands on or after April 12, 1911.

SEVEN: Admit the allegations contained in

paragraph seven of plaintiff's amended bill of com-

plaint.

EIGHT: Deny that under the express terms

of the contract mentioned in paragraph eight of the

bill of complaint as amended, the purchasers grant-

ed or assigned or transferred or set over by way of

mortgage or pledged to the construction company

to secure the payment of the amount due or to be-

come due on such purchase price or the interest

payments thereon, the lands to which such water

rights or shares or interests were dedicated or that

the construction company was expressly given a

first or prior lien on such lands or water rights or

shares or interest for the amount payable under

such contracts principal or interest or as additional

security therefor, each entryman or purchaser fur-

ther agreed that the shares of stock issued or to be

issued to him in the Salmon River Canal Company,

Ltd., should be or the same were by the terms of

such contracts assigned or transferred to or pledged

with the Construction Company until all of said

payments, principal or interest, had been fully paid

and satisfied or discharged.
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NINE : In answer to paragraph ten of the bill

of complaint as amended, these defendants deny

that the State Board of Land Commissioners of the

State of Idaho on or about March 13, 1918 made or

delivered an order that the water available for dis-

tribution from said irrigation system should be dis-

tributed or made appurtenant to approximately

35,000 or any other net irrigable acres and no more

;

deny that in connection with the application alleged

to have been made by the proper officers of the State

of Idaho submitted proof showing that said lands

had been reclaimed to the extent or degree required

by said Acts of Congress or the laws of the State

of Idaho under which said lands had been segre-

gated or assigned for reclamation; deny that there-

after the Secretary of the Interior, in exercising the

jurisdiction or power invested in him by the laws

of the United States, determined or decided that

the lands described in said application for patent,

had been reclaimed to the extent or degree required

by said Acts of Congress and that an ample supply

of water had been actually furnished or provided

in ditches or canals or reservoirs to reclaim said

lands, or said alleged determination having been

made, the Secretary of the Interior caused patent

to be issued to the State of Idaho for the lands de-

scribed in said application including lands de-

scribed in paragraph 11 of plaintiff's bill of com-

plaint as amended; deny the fact to be that the

lands hereinbefore described have been reclaimed to
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the extent or degree required by said Acts of Con-

gress or that patent has issued by the State of

Idaho to the defendants or their predecessors in

interest for the lands or premises described in said

paragraph 11 based upon the patent issued by the

United States to the State of Idaho.

In this connection, these defendants allege by

way of affirmative defense that in order for the

plaintiff, or its predecessors in interest, to have be-

come entitled to a lien upon the lands or water

rights described in its bill of complaint as amended,

it was necessary that the irrigation system so re-

ferred to should be so constructed or completed

that an ample supply of water should be actually

furnished in a substantial ditch or canals to reclaim

the particular lands described in plaintiff's bill of

complaint as amended, and all of the other lands

within said irrigation project referred to in the

bill of complaint as amended as "The Salmon River

Project," and that such water right for all of said

lands should be made permanently available for the

irrigation of the lands of the various water rights

owners, including these defendants, and that said

plaintiff, or its predecessors in interest, have never

furnished, tendered or delivered at the point re-

quired in the contracts sued upon, an ample supply

of water made permanently available as above set

forth and have never acquired and do not now have

a lien upon said lands so described in plaintiff's bill
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of complaint as amended, and that it is impossible

for the plaintiff, or its predecessors in interest, at

this time to secure by any reasonable or feasible

means additional water rights to provide defend-

ants and the other persons within said project with

an ample supply of water permanently available

for the irrigation of said lands.

TEN : Deny that the purchasers of water rights

referred to in paragraph 11 of plaintiff's bill of

complaint as amended, were allowed to enter or did

enter such lands subject to the alleged liens created

as alleged in plaintiff's bill of complaint as amended;

deny that plaintiff or its predecessors in interest

have had or have at this time any lien or liens upon

the land or alleged water rights described in its bill

of complaint as amended; deny that defendants

have assumed or agreed to pay or discharge said

alleged liens; admit that patent for said lands has

issued from the United States to the State of Idaho

and from the State of Idaho to said defendants or

their predecessors in interest; deny that said pat-

ents were based upon the determination of the

Secretary of the Interior that an ample or any sup-

ply of water has been made available in a sufficient

irrigation system for the reclamation of said lands;

deny that said lands have been reclaimed to the

extent required by Carey Act Laws of the United

States or the State of Idaho.
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ELEVEN: Deny that long prior to the com-

mencement of this action the amount alleged to be

due from said defendants on the alleged lien against

the lands described in paragraph 11 of plaintiff's

bill of complaint as amended, with interest as

claimed in said paragraph 11, were for a valuable

or any consideration, assigned, or transferred or

set over to this plaintiff or that plaintiff is now

entitled to all sums due or to become due under

the alleged liens created as aforesaid against the

said lands or to enforce said alleged liens on or

against the lands described in said paragraph 11

or that the shares or interest in said irrigation

system or the shares of stock in said Salmon River

Canal Company, Ltd., so pledged are now held by

plaintiff as additional security for said alleged

indebtedness.

TWELVE: Deny that plaintiff or its predeces-

sors in interest, including the said Construction

Company, have kept or performed all or any of the

terms or conditions of said State contract or said

Settler's contract by them to be kept and perform-

ed; deny that plaintiff is prepared to furnish or

hereby tenders to the defendant such additional

shares of stock in said Salmon River Canal Com-

pany, Ltd., as may be necessary to make appurtenant

or supply to said lands or premises described in

paragraph 11 of the bill of complaint as amended,

the amount of water of such proportionate share
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or interest in said irrigation system or water rights

or water supply of said project that said lands

would have or receive as the net irrigable acreage if

said project were reduced to 35,000 acres.

CROSS BILL

And for further and complete defense and for

a cross bill, these defendants, allege:

1. That on or about the 1st day of June, 1908,

one , assignor of these de-

fendants, entered into certain contracts, in writing

with the Twin Falls Salmon River Land & Water

Company, a corporation, hereinafter referred to

as the "Construction Company" wherein and where-

by it was agreed, among other things, that the said

constriction company was to sell and convey to

said assignor of these defendants, 1/100 of a cubic

foot of water per acre per second of time for irri-

gation and domestic purposes, between April 1 and

November 1, each year, to be delivered from year to

year when water should become available, and to

be and become appurtenant to the NW14 NEi/4,

SW14 NE14, NWi/t SEi^, SWi/4 SEi^ Sec. 81, T.

12 S., R. 16; and Lot 3, Section 6, T. 13, S., R
E. B. M., for a total consideration of $8,000.00, to

be paid at the time and in the manner provided in

said contracts; that each of said contracts were

in the same form, one of the originals of which is

marked exhibit "A" attached hereto, and made a

part hereof, copies of which are already in the pos-



48 Charles L. Sallee, et al.

session of the plaintiff; that water became available

for said lands on or about April 12, 1911.

2. That if, subsequent to the execution and

delivery of said contracts, same were assigned and

transferred to plaintiff herein such assignment and

transfer was made subject to all the terms and con-

ditions of said contracts hereinbefore referred to.

3. That subsequent to the execution and de-

livery of said contracts, to-wit: on or about 1919

said

duly assigned and transferred same to these defend-

ants, who have been the owners and holders thereof

ever since said date.

4. That the said construction company and this

plaintiff as its successor in interest have at all times

failed, neglected and refused to keep and perform

the terms and conditions of said contracts in this,

that they have failed, neglected and refused to de-

liver to the lands hereinbefore described at the

point described in said contract since water became

available on said project on or about the 12th day of

April, 1911, said 1/100 of a cubic foot of water per

acre per second of time for irrigation and domestic

purposes between April 1 and November 1, each

year for each acre ot lana contained in said pre-

mises and have never been able to deliver, since the

execution and delivery of said contracts and since

water became available to exceed 30 percent there-

of on an average for each irrigation season subse-
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quent to the execution and delivery of said con-

tracts, and subsequent to the time water became

available, and that said 30 per cent, is appurtenant

to each acre of land hereinbefore described in equal

parts thereto.

5. That all of the water contracted to be de-

livered, to-wit: said 1/100 of a cubic foot of water

per acre per second of time for irrigation and do-

mestic purposes between April 1 and November 1,

each year was and is necessary for the proper and

successful irrigation of said premises, and all water

so contracted to be delivered can be beneficially ap-

plied and used upon said premises.

6. That there are no reasonable or feasible

means of securing additional water or water rights

to secure to these defendants the quantity of water

contracted to be conveyed to them under and by

virtue of the terms and conditions of said contract.

7. That the said 30 per cent of the water rights

delivered to defendants does not have a total value

to exceed $2,000.00.

8. That these defendants have paid to the con-

struction company and its successors in interest

the sum of $5.00 per acre on 160 acres, and $3.00

per acre on 40 acres, or a total of $920.00, together

with the sum of $ as interest, on said contracts.

9. That the defendants have duly performed

all of the covenants and conditions on their part

imposed by such contract.
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10. That by reason of the failure of plaintiff

and its predecessors in interest to carry out the

terms and conditions of said contract these defend-

ants have been damaged in the sum of $12,500.00.

WHEREFORE, These defendants pray:

That plaintiff have and recover nothing by

reason of its complaint herein and that these de-

fendants have and recover a judgment of and from

the plaintiff that the value of the water rights de-

scribed in these defendants' cross bill be ascertained

and determined and that all in excess of such value

so ascertained and determined alleged to be due

plaintiff under said contracts, be denied plaintiff;

that after said value has been ascertained and de-

termined there be deducted therefrom the cash pay-

ments already made and that in addition thereto

these defendants have judgment for damages in

the sum of $12,500.00, and that after said damages

have been ascertained and determined that these

defendants have judgment against plaintiff for all

in excess of the amount finally found to be due

plaintiff, exclusive of all such damages, and for

such other and further relief as the nature of the

case may require and as to equity may seem just

and proper.

CHARLES L. SALLEE,
Defendant.

By HOMER C. MILLS,

Solicitor for Defendant, Re-

siding at Twin Falls, Idaho.
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Endorsed, Filed Mar. 31, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

ANSWER TO CROSS BILL

COMES NOW The above named plaintiff, and

saving and reserving to itself any and all manner of

benefit or advantage of exceptions that can or may

be had or taken to the numerous and manifest er-

rors, uncertainties and imperfections in the alleged

defense, counter-claim or cross-bill included in the

answer of the defendant Charles L. Sallee, to the

same extent and effect as if plaintiff had moved to

dismiss the same or moved to strike therefrom, and

for answer to the said alleged cross-bill, admits,

denies and alleges as follows:

I.

Admits that on or about June 1, 1908, one

assignor of defendant, entered into

certain contracts in writing with the Twin Falls

Salmon River Land and Water Company, a cor-

poration, referred to in the pleadings herein as the

Construction Company, transferring certain shares

or interests in the irrigation system then being con-

structed by said Construction Company, which were

to be and become appurtenant to the lands de-

scribed in the cross-bill herein, for a total consider-
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ation of $8,000.00, to be paid at the time and in the

manner provided in said contracts, and that each of

said contracts was in the same form and one of the

duplicate originals of which is attached to the orig-

inal answer and cross-bill herein, and admits that

water became available for said lands on or about

April 12, 1911; denies that it was agreed in said

contracts, among other things, or at all, that the

said Construction Company was to sell or convey

to said assignor of defendants 1/100 of a cubic foot

of water per acre per second of time for irrigation

or domestic purposes between April 1st and No-

vember 1st each year, to be delivered from year to

year when water should become available, and al-

leges that said Construction Company only agreed

to sell, convey and transfer to the predecessor of

defendants a proportionate interest in the irriga-

tion system and water rights of the Salmon River

Irrigation Project and in the water supply available

for the same based upon the number of shares fin-

ally sold in said system and as provided in the con-

tract between the said Construction Company and

the State of Idaho referred to in the bill of complaint

herein, and denies that said defendants are entitled

to any more water during any irrigation season

than can be beneficially applied to their lands and

for a more full and complete statement of the terms

and conditions of said contract, plaintiff respect-

fully refers to the form of contract attached to



vs. Commonwealth Trust Co. of Pittsburgh, et al. 53

said answer and cross-bill and to the allegations of

the bill of complaint herein.

11.

Denies that the assignments and transfer, or

assignments or transfers, of said contracts to this

plaintiff were made subject to all or any of the

terms or conditions of said contracts hereinbefore

referred to.

III.

As to the allegations of paragraph III of said

cross-bill, this plaintiff is without sufficient knowl-

edge to enable it to answer and therefore denies

that subsequent to the execution and delivery of

said contracts, on or about , 1919

the said duly, or other-

wise, assigned or transferred the same to these de-

fendants, who have been the owners or holders

thereof ever since said date, or at all, but alleges

that the said defendants have acquired the lands

described in said cross-bill subject to the lien of

said water contracts.

IV.

Denies that the said Construction Company, or

this plaintiff, as its successor in interest, or other-

wise, have at all times, or at any time, failed or

neglected, or refused to keep or perform the terms

or conditions of said contracts in any respect, or

that they, or either of them, have failed or neglected
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or refused to deliver to the lands described in the

complaint herein and in the cross-bill, at the point

or points described in said contracts, since water

became available on said project, on or about the

12th day of April, 1911, the said 1/100 of a cubic

foot of water per acre per second of time for irri-

gation and domestic purposes, or for irrigation or

domestic purposes, between April 1st and November

1st of each year for each acre of land contained in

said premises; denies that they, or either of them,

have never been able to deliver since the execution

and delivery of said contracts and since water be-

came available to exceed 30% thereof on an average

for each or any irrigation season subsequent to the

time water became available, or that said or any

S0% is appurtenant to each acre of land described in

said cross-bill in equal parts thereto, and denies

that this plaintiff is the successor in interest to said

Construction Company, but alleges the fact to be

that it is merely the assignee of the amount due

from these defendants under the said contracts

pleaded in the complaint and referred to in the

cross-bill herein; this plaintiff further alleges that

1/100 of a cubic foot of water per acre per second

of time continuous flow for irrigation and domestic

purposes between April 1st and November 1st of

each year for each acre of land described in said

cross-bill would furnish an amount of water greatly

in excess of that needed for the raising of profit-

able crops on said lands, or for the reclamation
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thereof, and greatly in excess of the amount that

can be beneficially applied to said lands, and further

alleges that said lands do not require for the proper

irrigation thereof and the raising of profitable crops

thereon more water than is actually available from

said irrigation system from year to year.

V.

Denies that the alleged amount of water which

cross-complainants claim the Construction Com-

pany contracted to be delivered, to-wit: said 1/100

of a cubic foot of water per acre per second of time

continuous flow, for irrigation and domestic pur-

poses between April 1st and November 1st each

year, was or is necessary for the proper or success-

ful, or proper and successful irrigation of said

premises, and denies that said amount of water can

be beneficially applied or beneficially used upon said

premises, or that any amount of water over and

above that which is actually available from said

irrigation system from year to year can be bene-

ficially used or beneficially applied upon said lands

and premises.

VI.

Denies that there are no reasonable or feasible

means of securing additional water or water rights

to secure to said defendants and cross-complainants

the quantity of water contracted to be conveyed to

them under or by virtue of the terms or condi-

tions of said contracts, and denies that any specific
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amount or quantity of water was contracted to be

so conveyed to them under or by virtue of the

terms or conditions of said contract, and in this

connection plaintiff alleges that the supply of water

for said project is ample and sufficient for 35,000

irrigable acres and that the said defendants and

cross-complainants can become entitled to addi-

tional water for said lands by accepting the tender

made in plaintiff's amended complaint herein of

additional stock and by paying therefor.

VII.

Denies that the 30% of the water rights con-

tracted to be sold or delivered to defendants does

not have a total value to exceed $2,000.00 and al-

leges that the water rights for the said lands de-

scribed in the cross-bill and in the bill of complaint

herein as they have been received by defendants

from year to year are reasonably worth from $75.00

to $100.00 per acre.

VIII.

Admits that said answering defendants have

paid to the Construction Company and to its suc-

cessors in interest the sum of $5.00 per acre on 160

acres and $3.00 per acre on 37.18 acres, or a total

of $911.54 but denies that they have paid any other

or further sums on account of principal or interest

on said contracts, or any of them.
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IX.

Denies that defendants have duly, or otherwise,

performed all or any of the covenants or conditions

on their part imposed by such contracts and in this

connection plaintiff alleges that defendants have

made no payments on account of principal or in-

terest on said contracts since the execution thereof,

notwithstanding the fact that they have received

water for said lands during each and every year be-

ginning with the year 1911, and have raised profit-

able and remunerative crops thereon during each

and all of said years.

X.

Denies that by reason of the alleged failure of

plaintiff, or its predecessors in interest, to carry

out the terms or conditions of said contracts, or

any of them, the said defendants and cross-com-

plainants have been damaged in the sum of $12,500.-

00 or any other sum.

XL
As a further, separate and complete defense,

plaintiff alleges that the alleged cause of action at-

tempted to be set forth in said cross-bill is barred

by the provisions of Section 6609, 6610, 6611 and

6617 of the Idaho Compiled Statutes for 1919, and
that defendants' right to rely upon said alleged

cause of action as a counter-claim, set-off, or cross-

suit, is barred by defendants' laches.



58 Charles L. Sallee, et al.

XII.

As a further, separate and complete defense to

said alleged cross-bill, plaintiff alleges that the

same does not state facts sufficient to constitute a

cause of action in equity or to entitle defendants to

any relief against this plaintiff in equity or at law,

and alleges that defendants have a full, complete

and adequate remedy at law for any failure to de-

liver irrigation water to them.

WHEREFORE, Plaintiff respectfully prays that

defendants take nothing by their alleged cross-bill

herein and that plaintiff may have judgment and de-

cree of foreclosure as prayed for in the complaint.

COMMONWEALTH TRUST COMPANY
OF PITTSBURGH, a corporation.

By RICHARDS & HAGA,
Its Solicitors. Residence

:

Boise, Idaho.

McKEEN F. MORROW,
Of Counsel.

(Duly Verified)

(Service admitted)

Endorsed, Filed April 5, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

MOTION TO AMEND
The defendants and each of them, move the

court to amend paragraph five (5) of their amended
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answer, page 4, third line from the bottom by sub-

stituting after the words: "April 1, 1911", the fol-

lowing:

"or at any other time prior to April 1, 1912, or that

water has been available from said irrigation sys-

tem for the irrigation of the land described in

plaintiff's bill of complaint as amended since April

12, 1911 or at any other time prior to April 1, 1912."

Also to amend paragraph two (2) of the af-

firmative defense and cross bill by striking out the

last sentence thereof found on page nine (9) read-

ing: "that water became available for said lands on

or about April 12, 1911." and to substitute in lieu

thereof the following: "That an insufficient supply

of water became available for said lands on or about

April 12, 1912."

Also to amend paragraph three (3) thereof to

read "April 12, 1912," instead of "1911."

These amendments are made in order that the

pleadings may conform to the proof.

HOMER C. MILLS,

Attorney for Defendants.

Residence: Twin Falls, Ida.

(Service Admitted)

Endorsed, Filed July 7, 1924.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.
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(Title of Court and Consolidated Causes)

MEMORANDUM UPON APPLICATION OF DE-

FENDANTS TO AMEND

DIETRICH, District Judge.

Upon critically examining MOTION TO AMEND,
served upon counsel for plaintiff and filed herein

by defendants on July 7, 1924, I find that the pro-

posed amendments, if allowed, would leave the an-

swer ambiguous, if not, in some respects, wholly un-

intelligible. I have considered the motion particu-

larly in connection with defendants' amended an-

swer filed March 31, 1924, in the Caudle case. No.

974. According to the motion, the first amendment

is to be inserted after the phrase, "April 1, 1911,"

in the third line from the bottom of page 4, and is

apparently to be "substituted" but for what does

not appear. I am not disposed to require counsel

to file a complete amended answer, but I think it

would be better to file a complete paragraph five,

as amended.

In this connection it is to be said that, at this

late day, amendment will only be allowed so as to

make the pleading conform to the proofs—at least

to conform to some reasonable view that may be

taken of the proofs. The proofs I am inclined to

think conclusively show that some water was avail-

able in the system for some length of time during

the irrigation season of 1911. Whether the amount
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was substantial, or whether such amount as was

furnished was available during the whole of the

irrigation season, may be debatable questions, and

hence the amendment may be framed to harmonize

with such view as counsel thinks the record may

support. So with regard to the matter of notice,

the record shows that a notice was given. From the

record it may be an open question whether the

notice was in due form, or whether it was duly

given, or whether the actual facts and conditions

existing at the time warranted the giving of such

notice as was contemplated either by the statute

or the contract, and hence the pleading may con-

form to such view as counsel may take as to the

"dueness" of the notice or of the propriety of giv-

ing it (see Glavin case), but I cannot allow an

amendment denying the giving of some notice, that

is, the written notice which is a part of the record.

The second amendment proposed relates to some

matter in paragraph two, as stated in the motion,

but I do not find any such matter in paragraph two

of the Caudle amended answer but I do find it in

substance in the middle of paragraph four; hence,

to allow an amendment as proposed would leave

this part of the answer wholly unintelligible. I

have not critically examined the answers in the

other cases, and possibly the amended answer in

the Caudle case is different from the answers in the

other cases. The suggestions made touching the

first proposed amendment are applicable to this,
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and I think in amending the entire paragraph as

amended should be set out.

If defendants still desire to amend, it is sug-

gested that a motion for that purpose, conforming

to the above suggestions, be made in each case,

and defendants may have until and including Fri-

day, September 12th, in which to serve and file such

motions. The motion of July 7th, will, for the rea-

sons stated, be denied without prejudice.

Endorsed, Filed Sept. 4, 1924.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

MOTION TO AMEND

Come now the defendants herein and move the

Court to amend the Amended Answer of defend-

ants in the following respects

:

1. That paragraph five of the amended answer

found on pages 4 and 5 thereof, be amended to read

as follows:

"FIVE. Deny that, relying upon the correct-

ness of the determinations made by the State of

Idaho or the Secretary of the Interior as to the

feasibility of said irrigation system or sufficiency

of the water supply available for said lands under

the appropriation made for such purpose as herein-
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before alleged by plaintiff or believing that such

determinations were final or binding and not other-

wise, said Construction Company immediately or

otherwise, after having entered into said contract of

April 30, 1908, proceeded to carry out in good faith

or otherwise, the terms or conditions therein by it

to be kept and performed or expended, as plaintiff

is informed or believes or so alleges same to be

upwards of $3,500,000 in the construction of said

irrigation works or in carrying out the terms of

said contract of building or constructing the irri-

gation works and approved by the State of Idaho or

the Secretary of the Interior as alleged by the plain-

tiff in its bill of complaint for the reclamation of

said lands, or that the same have been accepted or

approved by the State of Idaho as completed prior

to the commencement of this action or the Con-

struction Company released or relieved from fur-

ther obligation for the construction of said irriga-

tion system or any part thereof or said works were

substantially or otherwise completed on or about

April 1, 1911, or that water has been available from

said irrigation system for the irrigation of the

lands described in plaintiff's bill of complaint as

amended since April 12, 1911, or any other time or

at all except as hereinafter alleged at a point within

one-half mile of said land or premises or that due

notice was given the entrymen or owners of said

land by the construction company that it was pre-

pared to deliver water for the irrigation of said
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lands on or after April 12, 1911, or at any other

time or at all, except as hereinafter alleged; in this

connection the defendants allege that on April 13,

1911, the predecessors in interest of plaintiff, the

construction company, caused to be published in a

newspaper at Twin Falls, Idaho, a certain notice in

substance that it was then prepared to deliver

water for irrigation from said canal system to any

one who may have entered under the provisions of

said Carey Act of certain lands therein described;

that there was not available on said date of April

13, 1911, any water for the irrigation season of 1911,

and that no water was available for the irrigation

season of 1911 until about May 10, 1911, and that

during the irrigation season of 1911, there was not

available, sufficient water to irrigate and success-

fully raise ordinary agricultural crops upon the

lands located within the Salmon River Project in-

cluding the lands described in the bill of complaint

of plaintiff.

2. That paragraph one of defendants' cross bill

and affirmative defense be amended to read as fol-

lows :

1. That on or about the 1st day of June, 1908,

one assignor of these defend-

ants, entered into certain contracts, in writing with

the Twin Falls Salmon River Land & Water Com-

pany, a corporation, hereinafter referred to as the

"Construction Company" wherein and whereby it
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was agreed, among other things, that the said con-

struction company was to sell and convey to said

assignor of these defendants, 1/100 of a cubic foot

of water per acre per second of time for irrigation

and domestic purposes, between April 1, and No-

vember 1, each year, to be delivered from year to

year when water should become available, and to

be and become appurtenant to the NW^^ NEi/j.,

SWi/i NE14; NW14. SEy^, SW14 SE14 Sec. 31, T.

12, S., R. 16; and Lot 3, Section 6, T. 13 S., R
E. B. M. for a total consideration of $8,000.00, to be

paid at the time and in the manner provided in said

contracts; that each of said contracts were in the

same form, one of the originals of which is marked

exhibit "A" attached hereto, and made a part here-

of, copies of which are already in the possession of

plaintiff; that an insufficient supply of water for

irrigation and domestic purposes became available

for said lands on or about May 10, 1911.

HOMER C. MILLS,

Attorney for Defendants.

Residence: Twin Falls, Ida.

(Service Admitted)

Endorsed, Filed Sept. 11, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

ORDER ALLOWING DEFENDANTS' MOTION
TO AMEND TO CONFORM TO PROOFS

Upon consideration,

IT IS ORDERED, that the defendants' motion

to amend their answer, filed Sept. 11, 1924, be and

the same is hereby allowed and the answer is deem-

ed to be amended as requested in the motion.

The motion is granted with the understanding

that plaintiff may, within a reasonable time, submit

additional proofs touching matters covered by the

amendment, should it desire so to do, and in the

event of such additional proofs the expense entailed

upon the plaintiff thereby may, in the discretion of

the Court, be imposed in part upon defendants as

terms.

Plaintiff is given until September 17th in which

to elect whether it will offer additional proofs.

Dated this 15th day of September, 1924.

FRANK S. DIETRICH, Judge.

Endorsed, Filed September 15, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

ORDER

Upon consideration, IT IS HEREBY ORDERED
as follows:

That plaintiff's exception to the order allowing

amendment to the answer herein dated September
15, 1924, be allowed.

That plaintiff may submit additional evidence

touching matters covered by the amendments be-

fore C. W. McClain, as Special Examiner herein,

on September 22nd, 1924, at 10 o'clock A. M., at the
Federal Building, Boise, Idaho, and that the above
entitled cause be re-opened for said purpose.

That the following foreclosure cases now on
submission herein, to-wit: Nos. 710, 711, 719, 890,

974, 716, 721, 722, 738, 741, 891, 895, 902, 906 and 747
be consolidated for the purpose of taking such ad-
ditional evidence and that all evidence taken at such
hearing shall apply to and be considered at a part
of the record in each of said cases.

Dated this 16th day of September, 1924.

FRANK S. DIETRICH,
Endorsed, Filed Sept. 16, 1924 District Judge.
W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Consolidated Causes)

October 18th, 1924.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

HOMER C. MILLS,

JOHN W. GRAHAM, and

0. C. HALL,
Attorneys for Defendants

DECISION
UPON GENERAL QUESTIONS, MORE OR LESS

COMMON TO THE SEVERAL CASES
HEREIN ENTITLED

DIETRICH, District Judge.

The scheme and general aspects of a Carey Act

Project have been so often explained in decisions of

this court and of the Supreme Court of this State,

that no useful purpose could be subserved by a re-

statement here, and therefore I go directly to the

questions suggested in the defendants' brief.

I.

It is argued that the action should be dismissed

because, having admittedly failed of full perform-

ance, plaintiff can recover, if at all, only upon the

theory of quantum valebat, and the complaint is not

framed upon that theory.

This contention would be valid were the cause

of action entire, but it is thought to be divisible.
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The contract is for a stipulated amount for each
acre on a tract of forty acres, and hence the total

obligation is readily apportionable. Not being able

to furnish water for the entire tract, plaintiff may
recover at the contract rate for the acreage water-
ed, subject to deductions for incidental losses to

defendants, due to its failure to deliver the full

amount. This view is not free from objection, but,

upon consideration in the Martens, Olsen, and Glavin
cases, it was thought to furnish the most equitable

solution of a difficult and unusual problem, and I

am still inclined to adhere to it. It is to be added
that apparently a resort to the quantum valebat
theory would lead to substantially the same result

unless we launch upon a sea of uncertainty. That
is, if we take the contract acreage price for the
water right as the measure of value, we would
have the same result, and if that measure be re-

jected and we take reasonable value, as to what date
and with respect to what considerations? Surely
the defendants would not desire to have us resort
to the actual cost of the system as a measure.

II.

Defendants say that they contracted for a spe-
cific supply of water, and hence duty of water is not
a material issue.

Such was the view I took in the original Caldwell
case (225 Fed. 584), and accordingly declined to en-
tertain evidence touching duty. But however fully
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I may have been convinced of the soundness of that

view, it failed to elicit the approval of the appellate

court (242 Fed. 177), and hence the question is no

longer open for consideration here. (To clear up an

apparent confusion, it is noted that in the report of

that case on appeal, in the Federal Reporter, and

in defendant's briefs now, reference is erroneously

made to 231 Fed. 769, instead of 225 Fed. 584, for

the decision of this court. The case reported in 231

Fed. 769 has no relation to the Caldwell case.) See

also Wyoming v. Colorado, 259 U. S. 419.

III.

It is urged that if water duty is an issue only

evidence directly relating to the lands in question

is receivable.

Doubtless the ultimate question is of the require-

ments of specific lands, and all evidence upon the

subject must relate thereto. But in point of proof

the issue is not essentially different from other

issues, and it may be proved by testimony direct

or indirect, evidence positive or circumstantial,

experience upon lands in a neighboring locality, and

in other years, may be competent and of probative

value, due regard being had for substantial differ-

entiating circumstances. Were the defendants' po-

sition accepted, with its obvious logical implications,

it would be impossible to prove the duty of water

upon any piece of land except by actual irrigating

experience with the particular tract for a reason-
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able length of time; we never could forecast the

amount of water reasonably required for the irri-

gation of unreclaimed land.

IV.

It is also urged that in estimating the duty of

water consideration is not to be limited to a single

crop, particularly the crop requiring the least

amount of water.

That is true. Neither are we to consider a crop

scheme which could not have been in contemplation

by either party when the contract was executed. I

take it to be a correct view that we are to endeavor

to put ourselves in the place of parties when they

contracted with each other, and to have in mind

such diversity of crops and proportions as they had

in mind. The parties here probably contemplated

a reasonable diversity and rotation of ordinary

agricultural crops adapted to the climatic condi-

tions and the elevation of the lands embraced in

the project.

V.

It is further contended that we should not re-

ceive for consideration touching the duty of water,

testimony taken in the "Caldwell case".

The Caldwell case was a "class suit", brought by

several farmers upon the tract in their own behalf

and in behalf of all others similarly situated; and
admittedly all of these defendants were and are in
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such class. In harmony with the apparent view of

the appellate court, (242 Fed. 177), further proceed-

ings were had, at which, with great expense to the

parties, an elaborate inquiry was made touching

the duty of water, with a resultant finding of 2 1/3

acre feet per acre. True, upon a second appeal

there was a reversal in part because of certain new

issues brought into the case, and the want of what

the court held to be necessary parties thereto, par-

ticularly the issues suggested by the patent for 35,-

000 acres (272 Fed. 356). And some comment was

made touching the conclusiveness of the patent, a

view which manifestly defendants here do not in-

voke as the law, and which seems difficult to recon-

cile with the decision rendered the same day in the

Martens case (271 Fed. 428), or the more recent

decision of the United States Supreme Court in Ida-

ho Irrigation Co. v. Gooding (June 9th, 1924), where

the precise question was directly and conclusively

determined.

But aside from that consideration, unquestion-

ably as to the issue of water duty, all of the settlers

were in the same class, and were fairly represented

by the plaintiffs with able counsel. In contemplation

of law, therefore, I am inclined to think the defend-

ants here were parties to that suit, and are to be

deemed to have adduced evidence and cross examin-

ed the witnesses on the other side.

Another aspect: These cases, together with
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numerous other foreclosure suits of the same kind,

have been pending for a long time. And when the

Glavin case (295 Fed. 103) was tried and these

cases postponed, I understood from what was said

in court that it was to be a test case and the other

cases would abide by the ultimate decision therein.

Apparently, however, there was no formal stipula-

tion filed to that effect, and after three of the cases

now under consideration were partially tried, de-

fendants in those cases, and other defendants

here procured a substitution of attorneys and

applied to have the three cases re-opened, and

also applied for leave to file amended answers in all

the cases. Under the circumstances, considering

the length of time litigation in different forms be-

tween the settlers and the bondholders has been

going on, the immeasurable loss which must of

necessity be suffered because of the inadequate

water supply for the project, the great expense of

litigation which has already been incurred by both

sides, and the several changes of counsel, I thought

it entirely proper to grant defendants' belated ap-

plications upon the condition that they consent to

the use of the testimony taken in the Caldwell case

upon the duty of water, subject to the right upon

their part to object to any portion thereof for ir-

relevancy or immaterality, thus requiring them to

waive only the objection of competency, that is,

objections that the witnesses do not now give their

testimony in these cases; and with the further right
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to the defendants to produce unlimited additional

and rebutting testimony upon the issue. Though

objecting to the terms thus imposed, defendants

took the benefit of the ruling and accordingly the

three cases were reopened and in all cases amended

answers were filed.

Upon consideration, I am still inclined to the

view that the terms were warranted. And I see no

reason for holding that the testimony thus taken

in the Caldwell case is irrelevant or immaterial,

merely because it was given three or four years ago.

General conditions involved in the issue must neces-

sarily be the same now as then, and if there have

been changes or developments impairing the weight

of the testimony, or its probative force, defendants

are at liberty to disclose the facts, and this they

have attempted to do.

VI.

Criticism is made of the rule followed in the

Glavin case as being out of harmony with the

Wyoming-Colorado case (259 U. S. 419), in that I

failed to exclude from consideration the excess run-

off in extraordinary years.

But we are not appraising the dependable effi-

ciency of the natural flow of a highly fluctuating

stream; nor have we to determine the economic

feasibility of constructing reservoirs by which the

extraordinary run-offs of such a stream may be

conserved and utilized. Had the investors here
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known what we now know, they doubtless would

have concluded the project financially impracticable.

The reservoir has actually been constructed, and

having it we are nowise concerned with the question

of whether it was or was not economically feasible.

It impounds, conserves and utilizes the extraordin-

ary, as well as the ordinary, run-off, and with due

allowance for reservoir losses there is no reason

for excluding the excess flow in extraordinary

years. The ultimate inquiry relates to the depend-

able seasonable supply, and it is quite immaterial

to the farmers whether a run-off for each of two

years is uniformly 75,000 acre feet, or for one year

it is only 50,000 feet with a net carry-over from the

preceding extraordinary year of 25,000 feet.

With this consideration in mind, it will be seen

that in the Glavin case we attempted to determine,

not what amount of water the system would supply

at the farmers' headgates in an "ordinary" or an

"average" year, as these terms are commonly under-

stood with reference to irrigation systems de-

pendent upon the natural flow without equalizing

reservoirs, but what would be uniformly available

at the farmers' headgates every year, with certain

exceptions expressly noted in the decision. While it

is true that the results of counsels' computations,

made upon the same general theory and based in

part upon the same data, are at variance with my
conclusion touching system efficiency, the variance

does not necessarily imply error. In some of coun-
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sels' tables a period of only eleven years is taken

as against a period of fifteen years in the Glavin

case, and in all the tables there is the new factor

of 1923. But of more importance, counsel do not

utilize all of the water admittedly "made" by the

system during the period covered by the computa-

tion. Take, for example. Table V of the Graham-

Fraser brief, which covers the same period consid-

ered in the Glavin case, and in addition thereto the

year 1923. At the beginning of the period there

was no reservoir supply; the system started with

nothing. But at the end of 1922, taking counsel's

computation to be correct, there was an unused

surplus of 71,868 acre feet, more than half of the

amount required, after allowing for reservoir losses,

to furnish a full supply for the next year. Counsel

wholly fail to credit the system with this substantial

resource. True, it could not be used during the

period in question but it was available for the

following period, and we are not considering the

efficiency of the system merely for the fifteen years

of actual experience but for an indefinite time and

in the long run. This carry-over is therefore in

no sense waste, but is a real, usable resource, and

in considering the total usable water "production"

of the system for the fifteen-year period it is to be

added to the amount actually consumed. In the

Glavin computation, for the purpose of giving this

carry-over the utility it would actually have in the

long run, I assumed a succeeding cycle of seasons
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corresponding to that we had experienced (and such

in substance must be the assumption for any scien-

tific forecast), and took a fifteen-year period which

would begin with no carry-over, and also end with

the reservoir empty. The total "make" was there-

fore wholly utilized, and the full and actual season-

al efficiency shown. Assuming an annual reservoir-

discharge need of 87,000 acre feet, we thus find a

full supply for each of eleven of the fifteen years, a

shortage of between 1% and 2% only, in each of two

years, about 3% in one year, and approximately

25% the last year—and, it may be added, an abund-

ant run-off for the next year, the same being the

first of the succeeding cycle of fifteen years, assum-

ing, as already suggested, a repetition of the cycle

of actual experience. The shortages of three of the

years are slight and admittedly almost negligible;

and it was and is my further thought that in the

light of irrigation practice and experience neither

party to the contract could have contemplated a

guaranty of a full supply in every season of extra-

ordinaiy drought, and that therefore a shortage of

25% in one year out of fifteen could not be regarded

as a breach of the contract. The contracts must

have geen entered into with reference to general

experience with what were recognized as high-class,

efficient irrigation systems, and it would be rare

indeed to find any irrigation system where it is not

anticipated that a partial shortage will now and

then occur. To cut down irrigation projects, de-
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pendent upon the natural flow, to the supply of a

season of ordinary drought, would be unthink-

able, and even in case of a system with equalizing

reservoirs, owing to the necessarily heavy reservoir

losses in carry-overs, a system planned to guarantee

a full supply in rare years of extraordinary drought

would generally not only be financially impractica-

ble but highly wasteful of economically useful

water, and hence of questionable public policy. No
inference is to be drawn from what has been said

in this respect that I regard as meeting the require-

ments of contracts like those here involved, a pre-

carious right under which the supply is generally

uncertain and frequently inadequate. Generally

such supply must be full and dependable. The cur-

rent year is a striking, though perhaps somewhat

extreme example of what I have in mind. Were
it necessary for the irrigation systems of the state

to so re-adjust themselves that they could furnish

a full supply in a year like this, a large percentage

of fruitful and profitable farms would have to be

excluded and permanently turned back to sage

brush. It is quite increditable that either party to

the contract contemplated a system so exceptional,

or a service so prejudicial, if generally required, to

the development and use of the irrigation resources

of the state. And in considering efficiency as mea-

sured by the so-called "average" or "ordinary"

run-off, it must be manifest that the right, in a res-

ervoir system, by which the user has a definite,
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uniform supply each year, with certain exceptions,

may be superior to a right of the same magnitude,

based upon such ordinary or average flow, in a sys-

tem without reservoirs. For example, assuming a

need of 87,000 acre feet upon a project without res-

ervoirs and an average or ordinary run-off of 87,-

000 feet, we may have in one year 97,000 feet, the

next year 87,000 feet and the next year 77,000 feet,

making an average of 87,000 feet, but the farmers

would have a shortage in one year out of three,

there being no use for the excess of 10,000 feet dur-

ing the current year or means by which it can be

carried over to the year having a run-off of 77,000

feet. And in the case of any such system, not only

are we to expect a measure of diversity or varia-

tion in the runoff in what are called ordinary years,

but now and then there will in addition be the ex-

treme shorage of an extraordinarily dry year.

As I read the several opinions in Tapper v. Idaho

Irrigation Co., (Idaho) 210 Pac. 591, it cannot be

said that the court there construed a similar con-

tract one way or the other, in respect to the point

under consideration.

VII.

As to water duty and the water resources of the

system as found in the Glavin case:

I have carefully gone over the additional testi-

mony now adduced upon these subjects, most of

which relates to duty. But taking all the evidence
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together, I am not convinced that the conckisions

reached in the Glavin case should be modified. Nor

do I find anything in the cited statutory provisions

or the decisions of the Supreme Court of the state

requiring a change of view. Most of the decisions

have to do mainly with the question whether the

settler acquires a specific water right or only a

ratable interest in the system and its water supply.

Upon that point the courts of the two jurisdictions

seem now to be fully agreed, and it must be deemed

to have been definitely settled.

Apparently out of harmony with their position

discussed under paragraph III, supra, defendants

make much of the conditions and practice on the

South Side Twin Falls project. Undoubtedly from

the standpoint of economy in the labor and care

required in the application of water to land there

is an advantage of having a generous water supply.

But aside from that consideration it is to be borne

in mind that while theoretically the users upon the

South Side system are entitled to l/80th of a second

foot per acre, the system was originally without

reservoirs and was dependent upon the natural

flow of the stream, and hence was subject not only

to fluctuations in the annual supply, but in the sup-

ply from time to time during a given season. Con-

fronted with a possible shortage in any year, espe-

cially in the latter part of the irrigation season,

such a system might very reasonably incur the
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necessary expense of providing a storage supply to

meet the emergency.

VIII.

INTEREST—GENERALLY

Manifestly, after its approval by the appellate

court, I cannot now with propriety reconsider the

general theory upon which interest was allowed in

the Martens and Glavin cases.

IX.

INTEREST PERIOD

I do not recall that question was made in the

Glavin case of the propriety of computing interest

from April 12, 1911, if any interest at all was allow-

ed. Possibly such a question was raised in the ap-

pellate court, for I note in the opinion a reference

to admissions in the pleadings of due notice of readi-

ness to deliver water as of that date, and such ad-

mission seems to have been regarded as conclusive.

By the original pleadings in some of the cases

under consideration, similar admissions were made,

but before trial in cases where the defendants are

represented by Mr. Mills and Mr. Hall, by answer

or amended answer they attempted to raise an is-

sue as to the sufficiency or propriety of the alleged

notice, and over the objection of plaintiff evidence

was submitted to the examiner tending to show
that contrary to the notice the construction com-

pany was unable to supply water in a substantial
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amount during the year 1911. Possibly the answers

were technically defective, and I have granted de-

fendants leave to amplify the denials by amend-

ments heretofore served and offered for filing in

those cases. And inasmuch as in the cases in which

the defendants are represented by Messrs. Graham

and Fraser it has been stipulated that the evidence

submitted to the examiner in the other cases may be

deemed part of the record and considered by me, in

these cases, I have granted to these defendants also

leave to amend; all with the understanding that if

plaintiff so desires it may produce further evidence

upon the issue, the expense of which may in part

at least be imposed upon the defendants as terms

for the privilege of amendment.

Plaintiff having now submitted further proofs, I

shall briefly discuss the issue upon its merits.

I find that, as alleged, there was a notice dated

April 12, 1911, signed by the construction company,

declaring that it "is now prepared to deliver water"

under a "system of rotation" to all entered lands

upon the project aggregating in area about 70,000

acres. The notice was published in a local news-

paper, and I do not stop to consider whether such

publication was sufficient to comply with either the

statutory or contract requirements. The only sta-

tutory provision I find relative to such notice is in

Section 3014 of the Idaho Compiled Statutes, where

there is a requirement that within one year after
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the constmction company notifies "the settlers

under such works that it is prepared to furnish

water for the full irrigation season under the terms

of its contract with the state, which notice, however,

must first have been served upon the department

of reclamation, which must cause an investigation

of said works to be made, which shall include a re-

port thereon by an engineer of the department, the

said settler shall cultivate and reclaim not less than

one-sixteenth part of the land filed upon, and with-

in two years after the said notice, the settler shall

have actually irrigated and cultivated not less than

one-eighth of the land filed upon, etc." The settler's

contract provides that interest shall commence upon

the deferred payments on April 1, 1910, but this re-

quirement is subject to the further stipulation that

"all interest accuring prior to the date upon which

notice is given to the entryman that the company is

prepared to furnish water under the terms of this

contract is hereby waived." It is to be assumed

that in giving the notice of April 12, 1911, the con-

struction company had in mind two purposes : One,

the starting of the statutory period in which the

settler was required to bring his land under culti-

vation and make his final proof, and the other the

starting of the interest period. It will be noted that

under the statute the construction company must

be "prepared to furnish water for the full irriga-

tion season under the terms" of the state contract;

and that under the provision above quoted from the
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settler's contract, it will be noted, interest was not

to commence until notice was given "that the com-

pany is prepared to furnish water under the terms"

of the contract. It would seem reasonably clear

that under both the federal and state statutes and

the contract, notice could not properly be given

until the construction company was prepared to

furnish for the entire irrigation season an "ample

supply" of water and the full amount called for by

the outstanding settlers' contracts. Upon Carey

Act projects the federal statutes require an ample

supply, and the settlers stand upon the same foot-

ing, and all are entitled to the same treatment.

Water could not be furnished to one and withheld

from others. Notice of ability and readiness to

furnish water was not a notice to any one settler

or to any group of settlers, but to all holders of con-

tracts. Such a notice, if valid, bound all to proceed

with the reclamation, bound all to make their proof

within a certain length of time, and, under the con-

tract, bound all to commence paying interest as of

a certain date. The formal notice of April 12, 1911,

was doubtless prepared to comply with such a con-

struction of both the statutes and the contract, and

accordingly declared the readiness of the company

to deliver water for irrigation to all entrymen upon

the project. But apparently conscious of the mis-

leading character of such a declaration, in view of

the actual facts, the State Land Board authorized

and the company prepared a written qualifying
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statement and published it in the same issue of the

paper in which the formal notice was published,

from which it appears that at the date it was given

there was no usable supply of water in the reser-

voir, there being scarcely enough to reach the level

of the tunnel which was the only means by which

water could be drawn off into the distributing sys-

tem. It was further explained that from the ap-

proaching spring run-off it was anticipated there

would be an available supply (presumably measured

at the farmers' headgates) of 30,000 acre feet, and

this supply it proposed to deliver in three runs of

fifteen days each. It will thus be seen that upon its

own estimate it would be able to deliver less than

one-half acre foot for each acre of area for which

contracts were outstanding, an amount almost negli-

gible and wholly inadequate to justify the cultiva-

tion of the lands for any purpose. If it be said

that the lands were not all under cultivation, and

that therefore we are not to take the entire area as

a basis for water distribution, the answer is that

neither under the contract nor in equity was there

any obligation upon the part of the farmers to pay

interest until they got the use of the water, or at

least until it was ready for their use. From a pure-

ly equitable standpoint, little can be said in support

of the construction company's attempt to start the

i-unning of interest as of the date of the notice. The
settlers' contracts were taken in 1908, at which

time they paid in cash on account thereof at the
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rate of $3.00 per acre. For them of course this was

a barren investment until water should become

available. As already stated, it was expressed in

the contract that deferred payments should bear

interest from April 1, 1910, and it is reasonable to

infer that both sides hoped at least, that delivery

would be made for the season of that year. But in

1910 the system was incomplete, and under the state

contract the company had five years from 1908 in

which to finish the work. It will be seen that the

settlers had no dependable assurance when they

could get water, and they could not be expected,

long in advance, to add to the unfruitful investment

they had already made, the large additional outlay

necessarily entailed by clearing their land of sage

brush, leveling and plovdng it, and constructing

laterals, to say nothing of building dweUing houses

which would be uninhabitable until water was ready

for delivery. So far as appears, no assurance was

given prior to April 12th, that any water would

be available for the current irrigation season, and

the settlers may have very naturally assumed that

in the absence of an earlier notice it was not the

intention of the company to have water available

for that season. April 1st was recognized in the

contracts as the beginning of the irrigation season,

and it was also the beginning of the fiscal period

—

the interest year, and the date for paying install-

ments upon the principal, and yet the company wait-

ed until this date had passed, and then at a time
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when it would be wholly impracticable for most of

the entrymen to get their lands in condition for the

season, sought by giving notice that a small amount

of water would be available to charge interest upon

all outstanding contracts, though it knew it could

not even approximately fulfill them. Every settler

had a right, indeed was bound, to assume that he

would not be the only one demanding water the

first year of delivery. Until the season was actually

at hand, when it would be too late for him to get

more of his land ready, he was bound to act upon

the presumption that all other contract holders

would use the water they were entitled to receive,

and that he could not depend on more than his

ratable share.

In another aspect: As we have seen, on April

12, 1911, with no usable water in the reservoir, the

construction company estimated that the approach-

ing run-off would make available at the farmers'

headgates 30,000 acre feet. But having put off the

giving of notice until after the stipulated irrigation

season had commenced, it considered that therefore

the farmers would be unable to get ready for irri-

gation more than about 6,000 acres, and for this

small acreage it estimated the anticipated supply

would be sufficient. In fact, however, as it turned

out, it was able to deliver not 30,000 acre feet, but

only a little over 5,000 acre feet. And when we
consider that the farmers' lateral ditches were new.
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and that their lands were being irrigated for the

first time, it is apparent that the beneficial results

of so small a delivery must be almost negligible.

It is doubted whether the amount supplied was suf-

ficient reasonably to irrigate in excess of 2,000 of

the 70,000 acres of outstanding contracts. This

view is supported by the uncontradicted testimony

of some of the farmers, from which it further ap-

pears that the distributing system was crude and

incomplete, and the delivery of such water as was

available was irregular and not dependable. Strong-

ly corroborating this testimony are the reports and

records from the office of the State Land Board,

introduced in evidence by plaintiff at a recent sup-

plementary hearing. It is clear from these reports,

that while ostensibly the construction work on the

system was nearly complete, the system had not

been tried out and was during the season of 1911 in

an experimental state. No prudent man, with his

own large interests at stake, would have relied upon

it for satisfactory service that year. Not only was

it to be expected that percolation would be exces-

sive, but breaks and latent defects were to be an-

ticipated. And defects there were of the most seri-

ous character. One of these of great magnitude,

threatening the serviceability of the entire system,

was corrected much later, at an expense of many
thousands of dollars. (See record in Twin Falls etc.

V. Caldwell, 272 Fed. 356 (on rehearing) p. 368).

Plaintiff suggests that the service in 1911 was about
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as good as in some other years; possibly that is

true, but, if so, "pity 'tis 'tis true." It is further

suggested that the State Land Board having found

as a fact that conditions were appropriate for the

notice, the finding is conclusive. But the proceed-

ings were ex parte, with no opportunity to the set-

tlers to be heard, and besides, it affirmatively ap-

pears that the board did not so find. As a matter of

law, the facts found did not warrant the notice.

It is rather difficult to escape the conclusion that

the notice of April 12th was drafted formally to

comply with the statutory and contract require-

ments and not with the known facts, and that the

separate qualifying statement, more in accord

with the facts, was published to warn the settlers

against reliance upon the notice and to advise them

that they themselves must take the chances, thus

avoiding for the company a predicament such as

was involved in Hanes v. Idaho Irrig. Co., 21 Ida.

512, 122 Pac. 859.

I entertain no doubt that the notice was untrue

to the facts, as the construction company well knew,

and for that reason it could not operate to impose

upon the settlers the burden of paying interest on

the purchase price of water which was not avail-

able for their use; and particularly is this true in

view of the fact that the notice was not given until

after the irrigation season, as defined in the con-

tracts, commenced, and at so late a date, as the con-
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struction company knew, that the farmers could

at most reasonably utilize only a small part of the

water to which they were entitled. We must al-

ways keep in mind that the allowance we have made

of interest is largely based upon the equitable con-

sideration that the persons charged had full use of

the water during the period covered; that is, in-

terest is allowed upon the purchase price of the

amount of water actually available, for the period

for which it was so available. But no substantial

service having in fact been rendered in 1911, there

is wanting a basis for such allowance for that year.

X.

DEDUCTIONS OR SET-OFFS.

Special consideration will be given to details in

connection with each contract involved, but in one

aspect the subject is susceptible to general discus-

sion. Apparently neither party is content with the

rule followed in the Glavin case, plaintiff objecting

to any reduction on account of expenditures made

in improving the acreage for which there is no

water, and defendants apparently contending for

a deduction measured by the difference between

the value of the entire tract, with a full water right

as called for by the contract, and its value with the

actual, inadequate supply. Both contentions may
be disposed of by a brief discussion of that of plain-

tiff. If, as I have found, the water supply is only

76 per cent adequate for the patented area, it fol-
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lows that the farmer with a contract for forty acres

can get but approximately three-fourths of the

amount of water he needs in any season, and with

this he may partially irrigate the whole tract and

get a partial crop, or by applying it all to approxi-

mately three-fourths of his holding he may raise a

full crop on thirty acres and get nothing from the

other ten acres. Just what record has been made

upon the precise point, in these cases, I have not

taken the pains to investigate, but in other cases

of like character, heretofore tried, it has generally

been conceded by both sides that the latter alterna-

tive is attended with the best results, and indeed

this method of adjusting the equities and solving

a difficult problem was first suggested by counsel for

plaintiffs here in an earlier case involving issues of

the same character. If such a rule is not adopted,

I think defendants' view that plaintiffs should be

relegated to the theory of quantum valebat should

be sustained, and we should adopt the measure of

damage which they suggest. But upon consideration

I have heretofore repeatedly held, and I still think,

that by allocating all the available water to three-

fourths of the land, we may adjust the equities with

assurance that we are doing substantial justice.

But plaintiff should be willing to take the burden

as well as the benefit of such an adjustment. If

we thus render the improvements put by defendants

upon the waterless ten acres useless, why should

not the plaintiff, for whose benefit this course is
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taken, reimburse defendants for the loss—a loss re-

sulting directly from the plaintiff's failure to keep

the very contract which it is asking us, as a court of

equity, to enforce. With the fairness of such a

course it seems to have been impressed in the Gla-

vin case, for it took no appeal. The contention re-

peatedly urged that the ten acres may be made

fruitful by spreading the water over it as well as

over the other thirty acres, except in years of great

shortage, is thought to be wholly inconsistent with

the underlying principle upon which the whole ad-

justment is made. By hypothesis in no year will

defendant get more water than is reasonably neces-

sary to irrigate thirty acres, and if a part of this

supply is supplied to the ten acres, the thirty acres

must suffer, and we necessarily get back to the

alternative measure of damages contended for by

defendants. By the plaintiff it is suggested that the

ten acres, without water, may have a value, and by

defendant that with water for only thirty acres

out of the forty, the whole tract is worth less than

three-fourths of the value of the forty with a full

water right. These are possibilities, it is true, but

remote at best, and they may properly be regarded

as negligible. We can scarcely hope to do exact

justice, but can only approximate it, and such a

result is thought to be attained by applying the

rule of the Glavin case.
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DIRECTION FOR THE PREPARATION OF
DECREE .

Under directions now to be given, counsel for

the plaintiff may make the necessary computations

and prepare appropriate decrees, subject to check

and criticism by counsel for defendants.

I adopt a duty of 2 1/3 acre feet per acre, and

I find that with such a duty the available supply

will be reasonably sufficient for 76 per cent of the

patented 35,000 acres, to which area the water must

be ratably distributed.

I further assume that all outstanding contracts

for water upon lands outside of the 35,000 acre area,

have been or will be extinguished, and as a protec-

tion against such contracts plaintiff will bring into

court for delivery to defendants certificates of stock

at the rate of 1 5/7 shares for each acre of irriga-

ble land.

Adopting the convenient method suggested by

counsel upon both sides, for finding the base or

gross principal sum due plaintiff upon each con-

tract, such sum will be computed by multiplying

the total irrigable acreage covered by each con-

tract, by $24.04—the result being the equivalent of

76 per cent of such acreage multiplied by the con-

tract acreage price.

From this sum will be deducted:
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1. The amounts, if any, paid by defendants or
their predecessors on the contract, as shown by the
testimony of the witness Hall.

2. The set-offs herein allowed.

And upon the remainder, interest will be com-
puted at the rate of 8% per annum from April 1

1912.

As to set-offs: In the cases where defendants
are represented by Mr. Mills and Mr. Hall, under
the stipulation recently filed and the proofs, de-

fendants will be credited on account of improve-
ments at the rate of $14.00 per acre for 24 per cent
of the irrigable acreage under each contract—that
being the waterless area.

In the cases where defendants are represented
by Mr. Graham and Mr. Fraser, there are certain

distinctive features and I shall be more specific:

I.

EQUITY NO. 710-E. E. BABCOCK CASE

No deductions for cut out land are made for
the reason that adjustment was made with the land
owner at an early date for the high land eliminated,

and the small residue of such cut out land in re-

spect to each subdivision is to be charged to rights
of way, and hence not a proper basis for set-off

here.
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Under Contract No. 1301 there are 38 irrigable

acres; No. 1302, 33.5; No. 1303, 24; No. 1304, 35.5.

There is to be credited on account of initial

payments on principal, $195.00 on Contract No.
1301; $179.00 on No. 1302; $125.00 on No. 1303, and
$176.50 on No. 1304. Appropriate deductions will

be made for these several amounts, and also de-
ductions as hereinbefore explained at the rate of
$14.00 an acre for improvements upon the 24 per
cent of the irrigable acreage. Interest will be added
upon the net principal thus obtained, computed at
the rate of ^% from April 1, 1912.

XL

EQUITY NO. 711-WM. A. BABCOCK CASE
Contract No. 754, irrigable acreage 38, payment

on principal $120.00; No. 756, irrigable acreage 38,
payment on principal $120.00; No. 831, irrigable
acreage 36, payment on principal $187.55; No. 832,
irrigable acreage 39, payment on principal $200.00;
No. 955, irrigable acreage 16.5, payment on princi-
pal $186.75; No. 957, irrigable acreage 28, payment
on principal $200.00.

Computations to be made and deductions of pay-
ments as above.

Under stipulation filed Sept. 5, 1924, I allow a
set-off in favor of defendants in the sum of $1,002.-
50, to be credited ratably upon principal sums due
plaintiff as of April 1, 1912.
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III.

EQUITY NO. 719—CONOVER CASE

Contract No. 60, irrigable acreage 39.5; No. 61,

38.5; No. 965, 26; No. 966, 39.

Upon each of these initial payment on account

of principal was $120.00.

On Contract No. 965, also deduct $140.00 on ac-

count of improvements on ten acres excluded land

at stipulated rate of $14.00 per acre; otherwise

compute as above.

IV.

EQUITY NO. 890—DAVIDSON CASE

Contract No. 1154, irrigable acreage 20, payment

on principal $100.00; No. 1156, irrigable acreage 31,

payment on principal $200.00; No. 1157, irrigable

acreage 20, payment on principal $100.00.

Deduct such payments, and also on No. 1156

credit $56.00 as of April 1, 1912, on account four

acres excluded at stipulated rate of $14.00 per acre

;

otherwise compute as above.

Decree in this case conditioned upon filing by

G. M. Hall, grantee of half contracts No's. 1154 and

1157, as called for by paragraph 3 of supplemental

stipulation filed in this case Sept. 5, 1924.

Endorsed, Filed Oct. 18, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

DECREE OF FORECLOSURE

This cause came on to be heard and was argued

by counsel and submitted at this term; and there-

upon, upon consideration thereof, IT IS ORDERED,
ADJUDGED AND DECREED as follows:

FIRST

That after allowing all proper set-offs and

credits there is due and owing from the said de-

fendants to the said plaintiff, on account of the

cause of action set forth in the bill of complaint

herein, with interest thereon from April 1, 1912,

to this date, the aggregate sum of $8,398.92, to-

gether with one-half of plaintiff's costs and dis-

bursements herein taxed at the sum of $29.14, and

that said sums and each of them shall bear interest

from the date hereof until paid at the rate of seven

per cent per annum.

SECOND
That plaintiff has a first and prior lien against

each of the several legal subdivisions of land de-

scribed in the bill of complaint herein, and against

the water rights and shares of stock of the Salmon

River Canal Company, Limited, appurtenant there-

to, for the amounts hereinafter specified; that said

lands are in Twin Falls County, Idaho, and the

amount of said lien against each of said legal sub-

divisions as of this date is as follows, to-wit

:
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$1,497.78 against NW14 NE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,741.95 against SWy4 NE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,741.95 against NWV; SE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,687.69 against SWy4 SE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,729.55 against Lot 3, Sec. 6, T. 13 S., R. 16

E. B. M.

together with costs herein in the amount above

specified to be apportioned between said tracts

equally or as near as may be, and together with in-

terest on each and all of said sums from this date

until paid at the rate of seven per cent per annum.

THIRD
That the said plaintiff is entitled to have the

said lands, premises and water rights sold accord-

ing to law and the practice of this Court and the

provisions of this decree, but each legal subdivision

shall be sold separately, and the proceeds thereof

shall be applied to the amount due plaintiff as

aforesaid and for which it has a lien against such

legal subdivision, with interest, after the payment

of the costs and expenses of sale, but the overplus,

if any, from the sale of any legal subdivision shall

be subject to the further order of the Court.
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FOURTH

That for the purpose of making said sale, Ar-

thur J. Peavey, of Twin Falls, Idaho, is hereby ap-

pointed as Special Master of this Court to make the

sale hereby ordered and decreed of the said lands,

premises and water rights, and to execute and de-

liver, after the confirmation of said sale by the

Court or the Judge thereof, to the purchaser or

purchasers, certificates of sale therefor, and if no

redemption be made, then said Special Master shall,

upon the expiration of the period of redemption as

fixed by sections 3026 and 3027 of the Compiled

Statutes of Idaho (1919), execute and deliver proper

deeds of conveyance to such purchaser or purchas-

ers, or his or their grantees or assigns; the Court,

however, reserving the right to appoint, in term

time or at Chambers, another person as such Special

Master, with like powers, in case of the death or

disability to act of the Special Master hereby desig-

nated, or in case of his resignation or failure to

act, or removal by the Court. The said Special

Master is hereby authorized and directed to sell

at public sale to the highest bidder, in conformity

with the directions in this behalf hereinafter set

forth and the rules and practice of this Court, sit-

ting in equity, and the laws of the United States

and of the State of Idaho in such cases made and
provided, the said lands, premises and water rights,

free from all rights, titles, interests, liens and
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claims, except equity of redemption, of all and

every of the parties to this cause.

It is further ORDERED, that such sale be

made by such Special Master on a day to be named

by him in his notice of sale, in accordance with the

request of the Solicitor for plaintiff, at the front

door of the Court House in the City of Twin Falls,

Twin Falls County, Idaho, being the county in which

said property is situated.

That before making said sale the Special Master

shall publish a notice thereof once a week for at

least six consecutive weeks prior to such sale in a

newspaper printed, regularly issued, and having

a general circulation in Twin Falls County, State

of Idaho.

Any party to this cause may bid at said sale, but

the Special Master shall receive no bid from anyone

except the plaintiff, or its successor in interest, who

shall not have deposited with the Special Master at

or before the time of making his bid, as a pledge

that he will make good his bid in case of its accept-

ance, the sum of $500.00 in money or a certified

check for said amount, payable to the order of the

Special Master.

In case any bidder shall fail to make good his

bid or shall fail to comply with any order of the

Court relating to the terms of sale or the payment

of the balance of the purchase price, which shall be
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paid upon confirmation of said sale, the money or

check deposited by said bidder shall be forfeited.

FIFTH
The said Special Master is hereby ordered and

directed to make full report of his proceedings here-

under, and upon the making of the Master's report

of sale, the purchaser, or any party to this suit,

may move for confirmation thereof.

SIXTH
The plaintiff having deposited with the Clerk

of this Court as a tender to the defendants and for

their use and benefit. Certificate No. 2342 of the

Salmon River Canal Company, Limited, for 323.13

shares of stock in said Company appurtenant to the

lands and premises hereinbefore described on the

basis of 1 5/7 shares per acre for the irrigable acre-

age of 188.5 acres in said premises

;

IT IS THEREFORE ORDERED, That in the

event of a sale of said premises under this decree,

said shares of stock shall be sold with said lands and

said stock shall be pro rated between the several

legal subdivisions in proportion to the irrigable

acreage therein as follows, to-wit:

Irrigable Number of
Description Section
NWI/4 NE14 .31

swy4 NE14 31
NW14 SE14 31
SW14 SE14 31
Lot 3, 6

Acreage Shares
35.0 60.0

39.5 67.71

39.5 67.71

38.5 66.0

36.0 61.71
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IT IS FURTHER ORDERED That the Clerk of

this Court shall deliver said certificates to the de-

fendants or their order on payment of the amounts

found due hereunder, prior to sale or upon redemp-

tion after sale and in the event of a sale or sales of

said premises under this decree, said certificate

shall be delivered and transferred to the purchaser

at such sale or to his or their successors in interest

upon the expiration of the period of redemption

pursuant to order of the Court, and application for

such order or orders may be made by plaintiff or

by such purchaser or purchasers. Provided: The

water right represented by said shares and certifi-

cates is appurtenant to the land and is, and at all

times shall be, subject to use thereon by the right-

ful occupants thereof.

SEVENTH
Jurisdiction of this cause is hereby retained for

the purpose of making all appropriate orders rela-

tive to the delivery and transfer of said certificates

of stock to the party or parties entitled thereto

under the terms of this decree, and for the purpose

of appointing a receiver of the lands, premises and

property hereinbefore described, or any portion

thereof, at any time prior to the expiration of the

period of redemption.

Dated as of this 1st day of November, 1924.

FRANK S. DIETRICH,

District Judge.
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Endorsed, Filed Nov. 4, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

MEMORANDUM ON PETITIONS FOR
REHEARING

DIETRICH, District Judge.

The petitions for rehearing in the above num-

bered cases are substantially the same and involve

identical questions. Every point urged has hereto-

fore had my earnest consideration—in some in-

stances several times. The recent decisions of the

Supreme Court in the Max Smith case, and in the

Gooding case, are in affirmance of judgments of this

court, which judgments have not been thought to

be inconsistent with the conclusions reached in the

cases under consideration, and I find nothing in the

decisions of the Supreme Court necessarily out of

harmony with such conclusions.

Accordingly, the petitions for rehearing are

denied.

Endorsed, Filed December 29, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Consolidated Causes)

AGREED STATEMENT OF FACTS UNDER
EQUITY RULE 77

The above entitled causes having been con-

solidated for trial and it having been stipulated,

subject to the approval of the District and Appellate

Courts, that the above entitled causes be consolidat-

ed for hearing on appeal, the following agreed

statement of facts, in addition to the admissions

contained in the pleadings, is submitted by counsel

for all parties as governing the question raised by

the assignments of error of both defendants and

plaintiifs and as containing such portions of the

facts proved or sought to be proved as is essential

to a decision of such questions by the Appellate

Court, towit:

The cause of Peoples Savings and Trust Com-
pany of Pittsburgh vs. Frank Caudle and Anna
Caudle, No. 974, came regularly on for hearing

March 6, 1924, upon the bill of complaint as amend-

ed and the answer of defendants thereto, Messrs.

Richards & Haga appearing for plaintiff and Homer
C. Mills, Esq., appearing for defendants, and after

the introduction of evidence on the part of plain-

tiff, the Court granted defendants' motion for a

continuance until March 31, 1924. On March 31.

1924, said cause was again called and defendants

asked leave to file an amended answer, which was

granted on certain conditions, and thereupon said
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cause was consolidated for trial by agreement of

counsel with certain other causes pending in said

Court involving foreclosure of similar contracts,

said cases, among others, being Equity Nos. 716,

721, 738, 741, 747, 891, 895, 902 and 906, and an

order was made referring said causes to an ex-

aminer for the purpose of taking further testimony

and providing that the evidence already taken in

the Caudle case should apply to all of the consoli-

dated cases.

That plaintiff's Exhibit 1, a copy duly certified

by W. G. Swendsen, Commissioner of Reclamation

of the State of Idaho, is in words and figures as

follows

:

"Boise, Idaho, August 12, 1907.

To the Honorable State Board of Land
Commissioners, Sitting at Boise, Idaho.

The undersigned, George F. Sprague, C. B.

Hurtt, H. L. Hollister and I. B. Perrine, citi-

zens of the State of Idaho, respectfully repre-

sent to your Honorable Board that they have
been for some time engaged in surveying, esti-

mating and making plans for the construction
of extensive irrigation works in the County of
Twin Falls, in this State, for the purpose of
irrigating a large tract of arid land lying to the
southerly of the South Side Twin Falls Carey
entry. That they desire to, and with the ap-
proval of your Honorable Board will construct
irrigation works which will cover and irrigate
and render fit for farming and the growing of
crops adapted to the climate of that locality
upon said tract of arid land, covering and in-
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eluding an area of approximately one hundred
fifty thousand acres.

That your petitioners request your Honor-
able Board to select and procure the segrega-

tion under the so-called Carey Act of Congress
of the United States the lands delineated on the

map herewith, marked Exhibit "A", and desig-

nated in the list of lands filed herewith, in

order that the same may be reclaimed by the

irrigation system so desired by your petitioners

to be constructed.
Your petitioners further represent that if

this application meets with the approval of

your Honorable Board, that they will cause to

be organized a corporation with capital suffi-

cient to complete said works and put the same
in operation upon said entire tract within the
period of five years from the date of the segre-

gation of the said lands by the United States
government.

PROPOSAL
Your petitioners, and said corporation so to

be formed, propose to consti-uct the irrigation

works necessary to properly irrigate for the
growing of ordinary farm crops the lands
shown on Exhibit "A", and scheduled in Ex-
hibit "B", and also such State school lands. Sec-
tions Sixteen (16) and Thirty-six (36), as lie

within said tract.

The source of the water supply for such irri-

gation works and plant is a large area of moun-
tainous country forming the water supply to
the Salmon River, which rises near the borders
of the states of Idaho and Nevada, together
with the flow of water in said stream. Reser-
voirs are to be constructed, which will impound,
hold and conserve all of the waters of said
water-shed and drainage area, which by natur-
al flow will find their way to the bed of said
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stream, this impounding process to be continued

through out the year.

The location, situation and general dimen-

sions of the irrigation works proposed are as

shown by survey and plat delineated on Exhibit

The estimated cost of the works when fully

completed is three million dollars ($3,000,000.-

00).

Your petitioners propose to sell perpetual

water rights, pursuant to the laws of this state

and the said so-called Carey Act, for the sum
of Forty Dollars ($40.00) per acre water right,

the same to be paid for in five (5) equal

annual installments, with interest thereon from
the date of purchase at the rate of six (6) per

cent per annum until paid, the first installment

to be paid at the time of the purchase.

The cost of annual maintenance shall be One
dollar—$.35 per acre of land entered while

the irrigation system is being operated by your
petitioners or such corporation as shall be

formed.
Your petitioners further represent that

since their investigations and surveys have been
under way, and while the plans herein set forth

have been in process of formation, a considera-

ble number of persons have made entry under
the laws of the United States for lands within
the area described and delineated on the plat

Exhibit "A".
That your petitioners desire also to irrigate

such lands at such prices as may be obtained
for water rights from such private entrymen.

Your petitioners also desire to make such
entrymen, in order to protect your petitioners
in the expenditure of the great fund necessary
for the construction of the works indicated, an
increased charge for shares or water rights in

said irrigation system proportionate to the de-
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lay of such entrymen in securing such shares

or water rights, and to discourage delays in

acquiring water rights for the irrigation of

land so entered by them, and request that they

may charge to such entrymen an increased cost

per acre for shares or water rights sold to them
for their said lands of one dollar and eighty

cents ($1.80) per acre for the first year's delay,

and an additional one dollar and eighty cents

($1.80) per acre for each additional year of

delay in application for the purchase of such
shares or water rights.

That the name of such corporation so to be
formed shall be the TWIN FALLS SALMON
RIVER IRRIGATION COMPANY.

That the purposes of its incorporation shall

be to acquire lands, water rights, to constnict,

operate and maintain irrigation canals, reser-

voirs, ditches and all things incident and apper-
taining to a large irrigation system, such as is

indicated in this proposal, to borrow money
upon the same, all to be in compliance with the
so-called Carey Act of Congress of the United
States.

That the amount of capital stock of said

corporation, fully paid up, shall be sufficient to

construct, complete and operate said irrigation

works until the time shall arrive when the set-

tlers upon said lands herein asked to be segre-
gated shall take the said irrigation works under
the said Carey Act.

The water right claimed for these lands is

set forth in Permit No. , granted and is-

sued by the State Engineer of the State of
Idaho, and the reservoir plans and sites for the
impounding of the same are shown and deline-

ated upon plats thereof accompanying this pro-
posal.

Your petitioners represent that the time re-

quired for the construction of these works will
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be five (5) years from and after the segrega-

tion of the lands by the Government of the

United States and the making of the formal

contract within the scope of this proposal with

the State of Idaho.
GEO. F. SPRAGUE,
C. B. HURTT
H. L. HOLLISTER
I. B. PERRINE."

Plaintiff's Exhibit 2, a copy duly certified by

W. G. Swendsen, Commissioner of Reclamation of

the State of Idaho, is in words and figures as fol-

lows:

"OFFICE OF THE STATE ENGINEER
Boise, Idaho, August 12, 1907.

To the Honorable State Board of Land
Commissioners, State Capitol, BOISE:

Gentlemen :-

Pursuant to the provisions of Section nine
of Chapter II of House Bill 143 (Sess. Laws,
1899, p. 286), approved on the second day of
March, 1899, I have the honor to submit the
following report on the proposal of George F.

Sprague, C. B. Hurtt, H. L. Hollister and I. B.

Perrine, relative to the segregation, reclama-
tion and irrigation of certain lands, now a
part of the public domain, said lands herein-
after described being subject to segregation
under the provisions of the Act of Congress
approved August 18, 1894, entitled ''AN ACT
making appropriations for sundry civil ex-
penses of government for the fiscal year end-
ing June 30, 1895, and for other purposes," (28
Stat. 372-422), and other acts amendatory
thereof.

THE LANDS, for which segregation is

sought in the above mentioned proposal, are
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arid in character as contemplated in the Acts
of Congress above cited and comprise 150,000

acres lying in townships 10 to 14 south in-

clusive and within ranges 14 to 18 east inclu-

sive, Boise base and meridian. The northern
line of the tract is contig-uous to the southern
line of the Twin Falls tract, the soils of the

two being of the same general character as to

fertility and certain productiveness under ir-

rigation. The general topography and natural

facilities for irrigation are all that could be
oalrpQ for

THE WATER SUPPLY will be taken from
the Salmon river, the proposers holding a
permit from this office to divert 1500 cubic feet

per second of time from that stream, together
with all storm and flood waters. The Salmon
river above the point of intended diversion has
a drainage area of about 1750 square miles, a
good portion of which lies in the mountains
where very heavy falls of snow occur each
year. The waters available for the enterprise

are unquestionably adequate for the purpose
in hand and the right of the proposers is most
excellent, legally considered, all adverse priori-

ties being so small in the aggregate as to be
negligible.

THE PROPOSED WORKS will consist of

a reservoir and diversion dam, tunnel, canals
and laterals necessary to deliver water to

within one-half mile of each 160 acre tract of

the lands to be irrigated. The dam will be
located at a point where the Salmon river

enters the canyon near the east line of Sec.

18, T. 14 S., R. 15 E. B. M. It is estimated
that by means of this dam together with sup-
plementary storage to be developed if neces-
sary, over 400,000 acre feet of water can be
impounded annually. The normal flow of the
river will prove sufficient for all purposes
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probably until the middle of July, after which

time the reservoir supply will be drawn on.

THE ESTIMATED COST which has been

fixed at $3,000,000.00 is, I believe, fairly cor-

rect. This includes the building of the reser-

voir dam, tunnel, and all canals and laterals

necessary to deliver water to within one-half

mile of each 160 acre subdivision in the tract.

A charge of $35.00 per acre for water rights

under this project would, I believe, be justified,

owing to the expense to be incurred in trans-

porting materials to the reservoir site which is

about 40 miles from the nearest available rail-

road point. Should the plans of the proposers
now under foot for the building of a railroad

through the tract be realized, I believe that a
charge of $40.00 per acre for water rights

would be reasonable.

In conclusion I would say that, in my opin-

ion, the project in question is one of unusual
merit, and will prove a noteworthy success
and a goodly increase to the irrigated area of
the State, in the event of favorable considera-
tion by your Honorable Board and the Honor-
able the Secretary of the Interior.

Respectfully submitted,
JAS. STEPHENSON, JR.,

State Engineer."

That the settlers' contracts introduced by plain-

tiffs in support of the allegations of the complaints

in the respective consolidated cases were entered

into by the predecessors of defendants and are all

similar in form, tenor and effect, with the exception

of the description of the lands involved, the number
of shares, the names of the respective settlers, and
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the dates of the contracts, to the following form of

contract herein set forth in full, to-wit:

'^Contract No
TWIN FALLS SALMON RIVER LAND AND

WATER COMPANY
AGREEMENT

THIS AGREEMENT, Made in duplicate

this day of , 19 .-,

between the TWIN FALLS SALMON RIVER
LAND AND WATER COMPANY (for conven-

ience hereinafter called "the Company"), a cor-

poration organized and existing under the laws

of the State of Delaware, party of the first part,

and (for convenience hereinafter

called the "purchaser"), of

State of ....-
,
party of the second

part, witnesseth;
That the Company has heretofore entered

into a contract with the State of Idaho, acting

by its State Board of Land Commissioners,
whereby the Company bound itself to construct

a system of canals and irrigation works for the
reclamation and irrigation of certain lands
therein described and referred to, which con-

tract is of record in the office of the Register of

the State Board of Land Commissioners at

Boise City, Idaho, and is dated April 30th, 1908,

and is hereinafter called the "State contract."

"That the company has heretofore entered
upon the work of construction of said irrigation

system for the purpose of diverting from 'Sal-

mon River the waters thereof under the appro-
priation of John E. Hayes, made December
29th, 1906, recorded in Book 8 of Water Rights,
at page 2659, records of State Engineer's office

of the State of Idaho, being permit No. 2,659
issued by the State Engineer of Idaho, together
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with other water rights taken for use on the

lands hereinafter described.

"That the State Board of Land Commission-
ers, pursuant to law and its rules and regula-

tions, has notified the Company that it may
proceed to sell or contract rights to the use

of water flowing and to flow through the canals

and rights to and in said system of irrigation

works, pursuant to law and to the terms of

said contract with the State.

"That the purchaser has made application

to the Company to be permitted to purchase,
upon the terms hereinafter set forth, the rights

and privileges by said contract guaranteed, to

the extent hereinafter named, which said appli-

cation has been accepted by the Company sub-
ject to the approval of the State Board of Land
Commissioners, whose approval, previous to the
delivery hereof, has been by its Register en-
dorsed hereon.

"That in consideration of the sum of One
Hundred and Twenty Dollars, cash in hand paid
this day by the purchaser to the Company and
in consideration of the covenants and agree-
ments hereinafter contained it is agreed that
in pursuance of the contract between the Com-
pany and the State hereinafter called the State
Contract that the purchaser shall become en-
titled to Forty shares of the capital stock of the
Salmon River Canal Company, Limited, the
certificate thereof to be in the form as follows,
to-wit:

SALMON RIVER CANAL COMPANY,
LIMITED

19
Forty Shares.

This is to certify
is the owner of forty shares of the capital
stock of the Salmon River Canal Company,
Limited.
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This certificate entitles the owner thereof

to receive one-hundredth of a cubic foot of wat-

er per acre per second of time for the following

described land:

in accordance with the terms of the contract

between the State of Idaho and the Twin Falls

Salmon River Land and Water Company and
this certificate also entitles the owner to a pro-

portionate interest in the dam, canal, water
rights and all other rights and franchises of the

Twin Falls Salmon River Land and Water Com-
pany, based upon the number of shares finally

sold in accordance with the said contract be-

tween the said company and the State of Idaho.

SALMON RIVER CANAL COMPANY,
LIMITED,

By
Attest : — President.

Secretary.

"Said certificate to be delivered as provided
for in said State Contract and under the con-

ditions therein stated.

The water which the purchaser shall have
the right to conduct and receive through the
said canal system shall be used upon and the
water shall become dedicated and be appur-
tenant to the following described land and
no other, to-wit

Section
Township
Range
East, containing forty acres in Twin Falls
County, State of Idaho.

And the parties hereto expressly agree as
follows, to-wit:
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1. This agreement is made in accordance

with the provisions of said contract between
the State of Idaho and the Company, which,

together with the laws of the State of Idaho

under which this agreement is made, shall be

regarded as defining the rights of the respective

parties, and shall regulate the provisions of

the shares of stock to be issued to the pur-

chaser by the Salmon River Canal Company,
Limited.

2. The Company agrees that so long as it

retains control of the Salmon River Canal Com-
pany, Limited, to-wit, so long as it shall con-

tinue to vote a majority of the stock of said

Company, as provided by the State Contract,
that it will cause said Company, to keep and
maintain the said irrigation system in good
order and condition and to cause any necessary
repairs thereto to be made as soon as practi-

cable and expedient.
"Said Salmon River Canal Company, Limit-

ed, is to have power to levy all necessary tolls,

charges and assessments upon all users of
water in proportion to their respective holdings
of stock, whether water is used or not, and the
Company hereby agrees that no charges shall

be made for the delivery of water from this
date until after the first day of January, 1911,
and that thereafter the annual charge for main-
tenance shall not, during the period prescribed
in the State contract, exceed the sum of 35
cents for each and every acre, to be charged
against the entire acreage entered irrespective
of the irrigation thereof. The purchaser
agrees to pay said charges at the office of the
Salmon River Canal Company, Limited, on the
first day of April of each year with out notice.

3. The consideration for the water rights
hereby agreed to be conveyed is the sum of
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$1,600.00, and the balance thereof remaining
due after the cash payment hereinbefore ack-

nowledged, to-wit, the sum of $1,480.00, is due
and payable as follows, to-wit:

Deferred Due
Payment April 1st Prin. Int. Amt.
1st 1911 $ 80.00 $88.80 $168.80

2nd ... 1912 80.00 84.00 164.00

3rd 1913 80.00 79.20 159.20

4th 1914 80.00 74.40 154.40

5th 1915 80.00 69.60 149.50

6th 1916 160.00 64.80 224.80

7th 1917 160.00 55.20 215.20

8th 1918 160.00 45.60 205.60

9th . . 1919 200.00 36.00 236.00

10th 1920 200.00 24.00 224.00

11th 1921 200.00 12.00 212.00

Interest from April 1st, 1910, at 6 per cent

per annum shall be paid annually but if interest

is not paid within thirty days from the date the

same falls due then in such case it shall be com-
puted for the entire period at the rate of eight

per cent per annum.
All interest accruing prior to the date on

which notice is given to the entryman that the

Company is prepared to furnish water under
the terms of this contract is hereby waived.

4. The purchaser hereby covenants and
agrees that upon default in the payment of any
of the payments above specified, or of the in-

terest thereon, or any annual charge, toll or as-

sessment, for the operation and maintenance
of the irrigation system hereinbefore provided
for, the Company may declare the entire

amount of the principal purchase price for said

water rights, due, and may proceed either in

law or equity to collect the same, and to en-

force any lien which it may have upon the

water rights hereby contracted, or upon the

lands to which said water rights are dedicated
or may at its option proceed to enforce any
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remedy given by the laws of Idaho to the Com-
pany against the purchaser.

And the purchaser hereby further coven-

ants that he will and by these presents does

hereby grant, assign, transfer and set over by
way of mortgage or pledge to the Company to

secure the payment of the amounts due and to

become due on the purchase price of the water
right hereby contracted to be sold any and all

interest, and all rights which he now has or
which may hereafter accrue to him under his

contract with the State of Idaho, for the pur-
chase of the lands to which the water rights

hereby contracted for are dedicated, and fur-

ther that immediately upon transfer to him of
the le^al title to said lands or any part thereof,

he will, upon demand, execute to the Company,
in proper form, a mortgage or deed of trust
with power of sale in such form as may be ap-
proved by the State Board of Land Commis-
sioners to secure the performance by him of the
provisions of this contract, which said mort-
gage the purchaser hereby covenants and
agrees shall be a first lien upon the lands so
mortgaged, superior to any and every incum-
brance in favor of any persons whomsoever.

5. The purchaser agrees that the shares of
stock purchased in the Salmon River Canal
Company, Limited, shall be and they are hereby
assigned and transferred to the Company and
said Company and its agents are hereby auth-
orized and empowered to vote said stock in
such manner as it or its agents may deem prop-
er at all meetings of the stockholders of said
Company until 35 per cent of the purchase price
of said stock has been paid.

6. It is agreed that no water shall be de-
livered to the purchaser from said irrigation
system while any installment of principal or in-
terest is due and unpaid from the purchaser
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to the Company or while any toll or assessment

is due and unpaid from the purchaser to the

Salmon Kiver Canal Company, Limited. Water
shall only be delivered through said irrigation

system during the irrigation season, between
April 1st and November 1st of each year. A
domestic supply when necessary outside of the

irrigation season shall be delivered under such

rules and regulations and under such terms
and conditions as shall be determined by said

Salmon River Canal Company, Limited.

7. This contract may be assigned by the

Company and thereupon the payment of princi-

pal and interest if so provided shall be due and
payable to the assignee but the payments for

tolls, assessments and charges for the delivery

of water shall, unless otherwise provided, be
paid to the Salmon River Canal Company, Lim-
ited, and payment thereof may be enforced by
it.

8. This contract is made pursuant to and
subject to the Contract between the Company
and the State of Idaho and the existing laws
of said State.

The entry of the above described lands is

made subject to the right-of-way of the Idaho
and Nevada Southern Railroad Company, pro-
vided it has filed the map of its line with the

State Board of Land Commissioners prior to

June 1, 1908. No charge for a water right shall

be made for the land taken for the right-of-

way. No compensation shall be paid the entry-
man for such right-of-way. The right-of-way
shall not exceed one hundred feet on each side

of the center line of the track.

9. All notices given to second party by the
State Board of Land Commissioners or by the
first party hereto or its assigns may be sent to

second party by mail addressed to
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IN WITNESS WHEREOF, The parties have

hereunto subscribed their names, and the Com-
pany has caused its seal to be affixed the day

and year above written in duplicate.

TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By
Vice President

Asst. Secretary

Purchaser

Attorney in Fact.
By

In the presence of:

Witnesses.

STATE OF IDAHO, )

)ss.

County of Twin Falls )

On this — day of in

the year 190...., before me , a
Notary Public in and for said County, person-
ally appeared
known to me to be the person whose name is

subscribed to the above instrument and ack-
nowledged to me that he executed the same.

Attest my hand and official seal the day and
year in this certificate first above written.

(SEAL)
_ ^

Notary Public.
My commission expires
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STATE OF IDAHO )

)ss.

County of Twin Falls )

On this day of .190..
.,

before me a Notary Public

in and for said County and State, personally

appeared known
to me to be the person whose name is subscribed

to the above instrument as the attorney in fact

of and
acknowledged to me that he subscribed the

name of .....thereto as
principal and his own name as attorney in fact.

Attest my hand and official seal the day and
year in this certificate first above written.

(SEAL) Notary Public.

My commission expires
I hereby certify that the above is a true

copy of the original contract in the above mat-
ter.

Attest : .

Assistant Secretaiy Twin Falls

Salmon River Land and Water
Company.

The foregoing contract is hereby approved,
and has been registered this day of

, 190

STATE BOARD OF LAND COMMISSIONERS
By Register
Milner, Idaho 190

For value received this contract, principal
and interest, is hereby assigned and transferred
to by
authority of a resolution of the Board of Direc-
tors of the Twin Falls Salmon River Land and
Water Company.
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TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By "

That the contract between the "company" and

the State of Idaho referred to in paragraph eight

of the settlers' contracts, a copy of which is set out

above, is in words and figures as follows:

"AGREEMENT BETWEEN THE STATE OF
IDAHO AND TWIN FALLS SALMON

RIVER LAND AND WATER
COMPANY

THIS AGREEMENT, Made and entered in-

to in duplicate this 30th day of April, 1908, by
and between the State of Idaho, the party of

the first part, through the State Board of Land
Commissioners of said State, said Board con-
sisting of Frank R. Gooding, Governor, Robert
Landson, Secretary of State, John J. Guheen,
Attorney General, and S. Belle Chamberlain,
Superintendent of Public Instruction of said
State and the Twin Falls Salmon River Land
and Water Company, a corporation organized
and existing under the laws of the State of
Delaware and duly authorized to do business
in the State of Idaho (having complied with
the laws thereof relative to foreign corpora-
tions) the party of the second part.

Witnesseth; That
Whereas, the party of the second part has

succeeded to all the rights of C. B. Hurtt,
George F. Sprague, I. B. Perrine and H. L. Hol-
lister for the irrigation of lands in Twin Falls
County, State of Idaho, which rights are evi-
denced by the Proposal and Request hereto-
fore made by them on the 12th day of August,
1907, which Proposal and Request were ap-
proved by the State Board of Land Commis-
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sioners of the State of Idaho on the 12th day
of August, 1907, and

Whereas, all of the property rights and
franchises of the said C. B. Hurtt, George F.

Sprague, I. B. Perrine and H. L. Hollister ac-

quired under and by virtue of the said accepted

proposal and request have by the consent of the

State Board of Land Commissioners been duly

transferred to the party of the second part

herein.

IT IS MUTUALLY AGREED AND COVE-
NANTED as follows:

PURPOSE OF THE CONTRACT
I. That for and in consideration of the

covenants of the said party of the first part
herein contained, the party of the second part
agrees to construct and build those certain

irrigation works mentioned and described in

the aforesaid Proposal and Request dated on
the 12th day of August, 1907, and hereinafter
more particularly described and to sell shares
or water rights in said canal and irrigation

system from time to time as hereinafter pro-
vided to the person or persons filing upon the
lands hereinafter described and also to the
owners of other lands not described herein
but which are susceptible of irrigation from
this canal system or from any extension or
enlargement thereof; said shares or water
rights to be sold on the terms hereinafter
provided and also to transfer the ownership,
management and control of said canal system
to the purchasers of shares or water rights as
hereinafter provided.

GENERAL SPECIFICATIONS FOR
CONSTRUCTION.
RESERVOIR.

II. The reservoir is to be formed by a ma-
sonry dam two hundred and ten feet in height.
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five hundred and fifty feet long on top, found-

ed upon a solid rock foundation and extending

from wall to wall of the lava Canyon on Salmon
River in Section 18, Township 14, South of

Range 15 East, Boise Meridian, in Twin Falls

County, State of Idaho.

The reservoir formed by the dam will have

a surface area of over three thousand acres,

an available capacity of 180,000 acre feet and
will extend southward from the dam a distance

of approximately twelve miles.

DAM
The dam will be constructed of rock solidly

imbedded in concrete. Its top width to be

fifteen feet, its bottom width (210 feet below
the crest) will be one hundred and nineteen

feet; it will be built upon an arch of two hund-
red and twenty-five feet radms and with a
height and length as above specified.

TUNNELS
The water will be diverted from the reser-

voir through a tunnel ten feet by ten feet in

Section equipped with suitable metal gates in

concrete settings.

The first tunnel will be approximately 2500
feet long followed by an open cut approximate-
ly 800 feet long which cut will be followed by
a second tunnel of the same length and cross
section as the first. The tunnels are to be con-
crete lined where necessary and to be built
upon a grade of one in one thousand.

CANAL
Beyond the end of the second tunnel de-

scribed above, the water shall be conveyed in
open channels to the land to be reclaimed, us-
ing in part artificial channels and in part nat-
ural channels of suitable section grade and
character of material. Both natural and arti-
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ficial channels shall have a capacity of one-

hundredth of one second feet of water for each
acre of land served by them.

The main canal above the first point of dis-

tribution shall have a capacity of one thousand
second feet, which is likewise the capacity of

the tunnel section.

The grades and cross sections of the canal

may vaiy to suit the local conditions and nat-

ural channels or coulees shall be utilized when
suitable.

In earth sections, the main canal shall have
a bottom width of thirty-two feet, a water
depth of eight feet, the sides shall have slopes

of three to one and the grade of the canal shall

be one in five thousand.
Outlets from the main canal shall be built

of concrete or other equally durable material
with gates of wood or steel.

The canal system is to be surveyed and
laterals are to be hereafter located, all entries

of land being made subject to such location.

Changes in these plans and specifications

may be made by second party with the con-
sent of the State Engineer and the State Board
of Land Commissioners.

Detailed plans will be hereafter filed with
the State Engineer and with the State Land
Board and when so approved, shall become
final.

RIGHT OF WAY
III. The said party of the first part grants

to the said party of the second part a right of
way across all lands belonging to the State of
Idaho or that may be ceded to the State by vir-

tue of the Act of Congress commonly known
as the Carey Act or by any other laws (and
particularly the lands hereinafter described),
for the construction and operation of said
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canals, reservoirs and distributing system

therefrom and for the necessary waste ditches

which right of way shall be equal to the actual

width of the canal, lateral or waste ditch, at

its base from toe to toe of the embankment to-

gether with a strip of land along one side of

such canal, lateral or waste ditch adjacent

thereto not to exceed fifty feet in width along

the main canal, thirty (30) feet in yvddth along

the laterals branching from said main canal and
a proper width along the smaller laterals and
waste ditches; said right of way to be located

and designated by the Chief Engineer of the

party of the second part and approved by the

State Engmeer and in all cases to be sufficient

for ingress and egress along said canal, lateral

or waste ditch in proportion as the necessity

therefor exists and all water users on lands
irrigated from said canal or laterals shall have
such right of way as may be necessary from
second party's canal or laterals to their own
land in order to construct and maintain the
necessary service ditches for their own use and
such right of way across said land as may be
necessary for waste ditches.

No more laterals, service or waste ditches
shall be constructed across any premises than
are necessary in the opinion of the Chief En-
gineer of the Company and the State Engineer.
The laterals, service and waste ditches shall be
constmcted under the direction of the Chief
Engineer of the Company and subject to the
approval of the State Engineer. In case any
land owner is dissatisfied with the location of
any service ditch across his premises, he shall
have the right to appeal to the State Engineer
whose decision shall be final.

Detailed maps showing the location of canal,
laterals, reservoir and waste ditches shall be
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filed with the Board and with the State En-
gineer, but such filing need not be made prior

to the lands being thrown ojDen for settlement.

No compensation shall be paid to land owners
for the right of way herein provided for.

APPROPRIATION OF WATER
IV. The party of the second part is the

owner of that certain water right evidenced by
permit No. 2659 for 1500 cubic feet per second
of the waters of Salmon River in Twin Falls

County, State of Idaho, issued by the State
Engineer of the State of Idaho, to be used for
the irrigation of the lands described in Ex-
hibit "A" herewith, together with other lands
susceptible of irrigation from said system,
which water right is hereby dedicated for use
upon said lands and it is agreed and understood
that the dam hereinbefore mentioned shall be
constructed so as to provide a reservoir for the
impounding of 180,000 acre feet of water, which
amount, in addition to the normal flow of the
said stream during the irrigation period, has
been determined to be sufficient to furnish two
and three-fourths acre feet of water per acre
for each acre of land to be irrigated.

And the second party promises and agrees
to build and construct the canal and lateral

system of sufficient capacity to deliver water
to the users thereof at the rate of one-hundred-
th of a second foot per acre for each acre of
land to be irrigated.

ENTRY OF LANDS
V. Upon the execution of this contract and

when the actual construction of said canal
shall have been inaugurated the said party of
the first part will, after notice given in con-
formity with lav/, throw open the hereinafter
described lands or a specified portion thereof
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for settlement under such regulations as to

the manner of said opening as shall be pre-

scribed by the State Board of Land Commis-
sioners.

APPLICATION FOR LANDS
VI. The said party of the first part

through its State Board of Land Commissioners
agrees that it will not approve any application

for or filing on the lands hereinafter described

until the person or persons so applying shall

furnish to the said Board a true copy of the

contract entered into with the party of the

second part for the purchase of sufficient

shares or water rights in said irrigation works
for the irrigation of said lands; said shares or

water rights to be evidenced by the stock of the

Salmon River Canal Company, Limited, as here-

inafter provided and the said second party
stipulates and agrees that to the extent of the

capacity of the irrigation works and to the
extent of the water rights to which it is en-

titled as rapidly as lands are open for entr>
and settlement, it will sell or contract to sell

water rights or shares for land to be filed upon
the qualified entrymen or purchasers without
preference or partiality other than that based
upon priority of application, it being under-
stood, however, that priority of application or

. priority of entry or settlement shall not give
any priority of right to the use of water flow-
ing through the canal against subsequent pur-
chasers but shall entitle the purchaser to a
proportionate interest only therein, the water
rights having been taken for the benefit of the
entire tract of land to be irrigated from the
system . The priority of application upon the
opening days shall be determined by a system
to be devised under the direction of the State
Board of Land Commissioners.
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SALE OF LAND BY THE STATE
VIL That the said party of the first part,

acting through its State Board of Land Com-
missioners, agrees to sell the lands herein de-

scribed to such persons as are or may be by
law entitled to file upon the same for the sum
of Fifty cents ($.50) per acre, half of which

sum shall be paid at the time of application for

the entry of such lands made to said Board and
the remaining one-half at the time of the mak-
ing of final proof thereon.

PRICE OF WATER RIGHTS
VIII. Said party of the second part further

agrees and undertakes that it will sell or cause

to be sold to the person or persons filing upon
any of the lands herein described or to the

owners of any other lands not described herein

but which are or may be susceptible of irriga-

tion from its canal system .by good and suffi-

cient contract of sale with right of possession

and enjoyment by the purchaser pending its

fulfillment a water right or share in said canal

for each and every acre filed upon or purchased
from the State or acquired from the United
States. Each of the said shares or water rights

shall represent a carrying capacity in said

canal sufficient to deliver water at the rate of

one-hundredth (1/100) of one (1) cubic foot

of water per acre per second of time and each
share or water right sold or contracted to be
sold as herein provided shall also represent a
proportionate interest in said canal and irri-

gation works together with all rights and fran-

chises therein based upon the number of shares
finally sold in said canal; said irrigation sys-

tem, however, is to be built in accordance with
the plans heretofore filed with the Board, which
system, according to said plans, has been de-

termined by the State Engineer to have the
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carrying capacity hereinbefore mentioned. Such
water rights or shares shall be sold to the per-

son or persons aforesaid for the lands here-

inafter described or for lands which are sus-

ceptible of irrigation from said system as fol-

lows:

To the person or persons filing upon any
of said lands at a price not exceeding Forty
Dollars ($40) per share to be paid for as fol-

lows:

One-fifth (1/5) in cash at the time of sale

and the remainder in five equal annual install-

ments bearing interest at the rate of six per
cent. (6%) per annum payable annually. To
the person or persons purchasing any portion

of sections No. 16 or 36, which are susceptible

of irrigation and reclamation from this canal at

a price not to exceed Thirty Dollars ($30) per
share provided said water rights are pur-
chased within one year after the purchase of
the lands from the State and not exceeding
Forty Dollars ($40) per share at any time
thereafter; said payments upon said State
lands to be made one-seventh (1/7) at the time
of purchase and the remainder in six (6) equal
annual installments with interest thereon at
the rate of six per cent. (6%) per annum pay-
able annually. In case the purchaser or entry-
man on desert lands, homestead lands or any
lands other than those segregated under the
Carey Act declines to purchase water rights
within one year after the Carey Act lands are
thrown open for settlement, the sum of two
dollars and forty cents ($2.40) may be addea
to the price of water rights for each year's
delay or fraction thereof. No charge shall be
made for water rights for lands taken by the
right of way for any railroad filing its plat
with the State Board of Land Commissioners
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prior to June 1, 1908, and all entries of land

shall be made subject to such right of way.
This agreement shall not be construed to

prevent the sale of shares or water rights on

terms more favorable than those herein pro-

vided or to prevent the payment of install-

ments on the purchase price in advance of ma-
turity of the same at the option of the pur-

chaser but in no case shall water rights or

shares be dedicated to any lands before men-
tioned or sold beyond the carrying capacity

of the canal or in excess of the appropriation

of water therefor.

TRANSFER OF POSSESSION AND MAN-
AGEMENT OF CANAL

IX. It being necessary to provide a con-

venient method of transferring the ownership
and control of said canal from the said party
of the second part herein to the purchasers of

water rights in said canal and for determining
their rights among themselves and between
said purchasers and the party of the second
part herein; for the purpose of operating and
maintaining said canal during the period of

construction and afterwards for the purpose of

levying and collecting toll charges and assess-

ments for the carrying on and maintenance of

said canal and the operation and management
thereof, it is hereby provided that as soon as
said lands are ordered thrown open for settle-

ment a corporation to be known as the Salmon
River Canal Company, Limited, shall be form-
ed at the expense of the party of the second
part, the articles of incorporation of said Com-
pany to be in substantially the form which is

filed herewith and made a part hereof; that
the authorized capital stock of said corporation
shall be one hundred and fifty thousand shares
(150,000) which amount is intended to represent



vs. Commonwealth Trust Co. of Pittsburgh, et al. 131

one share for each acre of land which may be
hereafter irrigated from said canal. The entire
authorized amount of the capital stock of said
corporation shall be delivered to the party of
the second part herein in consideration of the
covenants and agreements herein contained in
order to enable it to deliver to purchasers of
water rights the shares of stock representing
the same; said shares of stock, however, shall
have no voting power and shall not have force
and effect until they have been sold or contract-
ed to be sold to the purchasers of land under
this irrigation system. At the time of the
purchase of any water right, or as soon there-
after as convenient, there shall be issued to the
purchaser thereof one share of the capital stock
of said corporation for each acre of land en-
tered or filed upon; that the said party of the
second part therein shall in case of said water
rights or shares of stock are not fully paid for
require the endorsement and delivery to it of
said stock and shall at the same time require of
said purchaser an agreement that until thirty-
five per cent, of the purchase price of said stock
has been paid, the said party of the second part
therem shall vote said stock in such manner as
It may deem proper at all meetings of the stock-
holders of said corporation and the said Salmon
River Canal Company shall have the manage-
ment, ownership and control, as above set out
of the said canal system as fast as the same is
completed and turned over by it for operation
bv the said party of the second part, as herein-
after provided. Whenever it is certified bv the
Chief Engineer of the Company and the State
l^ngmeer that certain portions of the said canal
are completed for the purpose of operation, the
same may, with the consent of the State Land
Board be turned over to the Salmon River
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Canal Company, Limited, for operation. Such
transfer and operation, however, shall not in

any manner lessen the responsibility of the said

second party with reference to the terms of the
contract, nor shall such consent upon the part
of the State Land Board be construed as a final

acceptance of such portion of such canal, it

being always understood that the acceptance of

such canal must be in its entirety and that the
bond given for the faithful performance of the

said contract must be made and be liable for

the substantial completion of the entire canal
system.

WATER RIGHTS DEDICATED
X. The certificate of shares of stock of the

Salmon River Canal Company, Limited, shall

be made to indicate and define the interests

thereby represented in the said system, to-wit:

A water right of one-hundredth of a cubic
foot per second for each acre of land irrigated
as provided in paragraphs IV. and VIII. of

this contract and a proportionate interest in the
said canal and irrigation works based upon the
number of shares ultimately sold therein.

While the party of the second part shall re-

tain control of the said Salmon River Canal
Company, Limited, water shall be measured to

users from the place of division at the main
laterals of such irrigation system in such quan-
tities and at such times as the condition of the
crops and the weather may determine but ac-

cording to such rules and regulations, based
upon a system of distribution of water to the
irrigators in turn and by rotation as will best
protect and serve the interests of all the users
of water from said canal system.

It is agreed that said system of distiibu-

tion by rotation shall be devised by the party
of the second part and used by the Salmon
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River Canal Company, Limited, in case the

necessity arises during the period while it^ re-

tains the management of the Salmon River

Canal Company, Limited.

The sale of the water rights to the pur-

chasers shall be a dedication of the water to

the lands to which the same is to be applied.

Water shall only be delivered through said sys-

tem during the irrigation season to-wit, be-

tween April 1st and November 1st of each year.

A domestic supply when necessary outside of

the irrigation season shall be delivered under
such rules and regulations and under such
terms and conditions as shall be determined
by said Salmon River Canal Company, Limited.

MANAGEMENT OF WATER AND
CHARGES FOR DELIVERY

XL The party of the second part agrees to

construct the said canal system so that the

water conducted through the same may be
available at a point not to exceed one-half mile

measured in a direct line from each quarter
section of land herein described and to be irri-

gated and reclaimed by water conducted
through said canals; that it will construct and
place in position all head-gates, flumes, weirs
and other devices for the control and measure-
ment of water in the main canals and reser-
voirs and in the main laterals it being intended
that the settler shall under the directions of the
Chief Engineer of the second party build and
furnish one gate or measuring device for his
own use but that all other gates, weirs and
measuring devices in the main canals, main or
subordinate laterals shall be furnished and con-
structed by the second party.

Plans for measuring devices, head-gates and
weirs are to be approved by the State Engineer.
No charge shall be made to the purchaser for
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the delivery of water prior to the first day of

January, 1911. For each succeeding year there-

after while the second party retains the control

of the said Salmon River Canal Company,
Limited, said company may charge and assess
the purchasers of water rights in said irriga-

tion system the sum of thirty-five cents ($.35)
per acre for each acre of land for which a
water right has been purchased; said sum to

be due and payable on the first day of March
of each year. If the sum so raised shall be in-

sutficient prior to January 1st, 1913, for the

purpose of maintaining, operating and keeping
in repair said system and paying the expenses
of the management thereof, the said second
party will furnish the additional funds leees-

sary to supply such deficiency. After said date,

the actual cost of maintenance is to be paid by
the settler.

A main lateral within the meaning of this

contract, is a lateral taken from the main line

of this canal. A subordinate lateral, within the
meaning of this contract, is a lateral built for
the purpose of conducting water from a main
lateral to a point within half a mile of the place

of intended use. A coulee or draw used as a
main lateral shall also be included within these
terms.

COMPLETION OF SYSTEM
XII. Said party of the second part agrees

to begin work on said irrigation system within
six months from the date of this contract and
to complete 1^5 of the construction work within
two years from this date; that the construction
work shall be prosecuted diligently and con-
tinuously to completion and that a cessation
of work under this contract for a period of six

months after the second year without the sanc-
tion of the State Board of Land Commissioners
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will forfeit to the State all rights under rhis

contract.

Second party agrees to have said canal sys-

tem constructed in accordance with this con-

tract within five years from the date hereof,

it being understood, however, that detailed

plans and specifications of said work have not

yet been completed and that such detailed

plans and specifications are to be approved by
the State Engineer and that with his consent
and the consent of the State Land Board alter-

ations and changes may be made in the plans

prepared and filed.

FORFEITURE
XIII. It is agreed that the rights of second

party herein may be forfeited in accordance
with the laws of the State of Idaho relative to

that subject which are now in force and effect.

ESTIMATED COST
XIV. The estimated cost of the proposed

irrigation works is $2,500,000 and upwards and
the price at which water rights are fixed herein
and for which liens are hereby authorized and
created against the separate legal sub-divisions
of land herein described are deemed necessary
in order to pay the costs and expenses of recla-

mation and interest thereon. The existing laws
under which this contract is made are under-
stood and agreed to be a part of this contract.

DESCRIPTION OF LANDS
XV. The lands hereinbefore referred to are

lands donated by the Act of Congress to the
State of Idaho, under and pursuant to the Act
of Congress approved August 18th, 1894, and
the Amendments relating thereto, commonly
called the Carey Act, and also other lands here-
inafter described, the irrigation and reclama-
tion of which lands this contract is designated
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to effect. The lands to be reclaimed under said

"Carey Act" are fully set forth in the list here-

with marked Exhibit "A" which is hereby re-

ferred to and made a part hereof.

HIGHWAYS
XVI. Entries of land are understood to be

made subject to a right of way without com-
pensation to the entrymen, for roads upon all

exterior section lines, and also upon all half

section lines which may be designated by the

Board of County Commissioners as may be pro-

vided by law.

WATER SUPPLY,
FOR CITIES AND TOWNS

XVII. It is understood and agreed that so

much water as may be necessary for the use of

cities and towns and the inhabitants thereof,

which cities and towns must necessarily take
their water supply from said system of canals^

shall be furnished from said canal system to

said cities and towns and the inhabitants there-

of, upon such terms of sale or rental as may be
agreed upon by the party of the second part
and cities and towns or the owners of the lands
upon which the same are established or the in-

habitants therein. Said cities and towns or the
inhabitants thereof must contribute to the
maintenance and support of said canal system
in proportion to the amount of water used by
them and shares of stock of the Salmon River
Canal Company, Limited, shall be issued for the
amounts of water represented by said use to

the inhabitants thereof or to the trustees of
any village or the mayor of any city in trust
for the use and benefit of the towns and cities

and inhabitants thereof.
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DELIVERY OF WATER TO USERS

"XVIII. It is agreed that the said Sahnon
River Canal Company, Limited, shall not de-

liver water to or permit the use thereof from
said irrigation system by persons who have not
purchased water rights, or who are not holders

of stock in said Salmon River Canal Company,
Limited, or who are not otherwise entitled

thereto under this contract.

MORTGAGE
XIX. The right, title and interest of the

second party in the irrigation works and sys-

tem may be mortgaged, the form of such mort-
gage to be approved by the Attorney General
of Idaho.

AMENDMENTS
XX. This contract may be altered and

amended by the first party with the consent
of the second party for^ the purpose of carry-
ing out the object of the contract and for the
purpose of meeting any conditions now unfor-
seen.

Detailed plans and specifications shall be
filed from time to time as the work progresses
with the State Engineer and the State Land
Board for their approval.

With the consent of the State Land Board,
the irrigation system hereby contracted for
may be enlarged by second party so as to cover
lands not under the irrigation system, as at
present designed, such extensions, however, to
be a part of this system.



138 Charles L. Sallee, et al.

COULEES AND DRAWS
XXL Coulees and draws may be used as

waterways when convenient but all coulees

and draws utilized as laterals from which water
is to be taken by settlers for irrigation shall be
so constructed and improved as to practically

conform to artificially constructed laterals of
like capacity so that water may be available for

use from the same, in practically the same man-
ner and at approximately the same expense,
and it is further agreed that the specifications

as to the construction and improvement or said

coulees and draws shall be filed from time to

time as the work progresses with the State
Engineer and the State Land Board for their

approval, it being understood that this para-
graph is to be liberally construed in order that
no unnecessary improvement of coulees need
be made.

With the consent of the State Land Board,
changes may be made in the number, location
and capacity of the reservoirs.

Whereas: All the requirements of the law
have been, in so far as this contract is concern-
ed, fully met and in every respect complied
with; the execution of this contract is there-
fore ordered.

In Witness Whereof, The said party of the
first part, the State of Idaho, has by resolution
of its State Board of Land Commissioners
caused this agreement to be signed in duplicate
by its governor, who is ex-officio president of
said State Board of Land Commissioners and
attested by the registrar of said Board.

And, the said party of the second part has
hereunto caused its corporate name to be sub-
scribed by its proper officer and to be duly at-
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tested, as provided by resolution of this Board
of Directors.

STATE BOARD OF LAND COMMISSIONERS
By F. R. GOODING,
Governor and ex-officio

President.

Attest:
M. J. CHURCH,

Registrar.

TWIN FALLS SALMON RIVER LAND
AND WATER CO.,

By W. S. KUHN,
President.

Attest

:

A. E. DeBOIS,
Assistant Secretary."

That certificates of stock for the number of

shares specified in the respective settlers' contracts

of the form set forth above in such contract and

pledged to plaintiffs' predecessor as additional se-

curity to said contracts, were introduced in evi-

dence by plaintiffs'.

Plaintiffs' Exhibit 5, a copy duly certified by the

Acting Assistant Commissioner of the General Land

Office of the United States, of the application of the

State of Idaho for patent for a portion of the Twin

Falls Salmon River segregation was introduced in

evidence and the material portions thereof are as

follows:

"LAND DEPARTMENT
STATE OF IDAHO
July 17th, 1918.

Boise, Idaho, March 21st, 1918.
I, M. ALEXANDER, do hereby certify that

I am the Governor of the State of Idaho; that
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I am charged with the duty of disposing of the

lands granted to the State in pursuance of Sec-

tion 4, Act of August 18, 1894 (28 State. 372-

422), the Act of June 11, 1896, (29 Stat. 434),

the Act of March 3, 1901 (31 Stat. 1133-1188),

the Act of May 27, 1908 (35 Stat. 317-347), J. R.

of May 25, 1908 (35 Stat. 577) and subject to

the provisions of Act of Congress approved
June 22, 1910 (36 Stat. 583) ; and that the laws
of the said State relating to the said grant from
the United States have been complied with in

all respects as to the following list of lands,

which is hereby submitted on behalf of the

said State for the issuance of patent under
said Acts of Congress.

M. ALEXANDER,
Posted July 17th, 1918. Governor."

"LIST FOR PATENT, NO. 25,

TWIN FALLS SALMON RIVER LAND AND
WATER COMPANY

LANDS SEGREGATED UNDER THE CAR-
EY ACT PORTION OF SEGREGATION
LIST NO. 14, AS APPROVED BY COM-
MISSIONER TALLMAN: ALSO BY SPE-
CIAL CAREY ACT AGENT C. W.
WELLS, AND SPECIAL STATE IN-
SPECTOR WHIFFIN.
(Then follows a detailed description of the

lands included in the application, which in-

cludes the various tracts described in the plead-

ings in these consolidated causes)."

Plaintiff then offered in evidence as Exhibit 6

copies duly certified by the Acting Assistant Com-

missioner of the General Land Office of the United

States of notice of application for patent, which is in

words and figures as follows:
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"LEGAL PUBLICATIONS
United States Land Office

Hailey, Idaho, July 17, 1918.

TO WHOM IT MAY CONCERN:
Notice is hereby given that the State of

Idaho has filed in this office the following lists

of land, to-wit: (Here follows detailed descrip-

tion of lands included in application for patent,

including the lands described in the pleadings

in these consolidated cases.) and has applied for

a patent for said lands under the acts of Aug-
ust 18, 1894, (28 Stat. 372-422), June 11, 1896,

(29 Stat. 434), March 3, 1901, (31 Stat., 1133-

1188), the act of May 27, 1908, (35 Stat. 317-

347) J. R. of May 25, 1908, (35 Stat., 577) and
subject to the provision's of act of Congress ap-

proved June 22, 1910. (m Sf^t. 5R.^V rplatino- to

the granting of not to exceed three million acres

of arid land to each of certain states; and that

the said list with its accompanying proofs, is

open for the inspection of all persons interested,

and the public generally.

Within the next sixty days following the
date of this notice, protests or contests against
the claim of the State to any tract described
in the list, on the ground of failure to comply
with the law, on the ground of non-desert char-
acter of the land, on the ground of a prior ad-
verse right, or on the ground that the same is

more valuable for mineral than for agricultural
purposes, will be received and noted for report
to the General Land office at Washington, DC.

BEN R. GRAY, Register,
WM. A. HEWS, Receiver."

That attached to said list and included in said

Exhibit is the following affidavit of publication

:



142 Charles L. Sallee, et al.

"AFFIDAVIT OF PUBLICATION
STATE OF IDAHO )

)ss.

County of Twin Falls )

S. M. Boone, being first duly sworn, says

that he is the superintendent of the Twin Falls

Times, a newspaper of general circulation, pub-

Ushed in Twin Falls, in said County and State;

that the annexed notice was pubHshed for nine

(9) weekly issues in said newspaper; that the

date of the first publication of said notice was
on the 25th day of July, 1918, and the date of

the last publication was on the 19th d^y of

September, 1918.

S. M. BOONE.
Subscribed and sworn to before me on this

23rd day of September, 1918.

D. M. DENTON,
(SEAL) Notary Public, Residing at

Twin Falls, Idaho.

My commission expires May 13, 1921."

There is also attached to said list and a part of

said Exhibit the following certificate as to posting:

"CERTIFICATE AS TO POSTING OF
NOTICE

DEPARTMENT OF THE INTERIOR
U. S. LAND OFFICE, HAILEY, IDAHO,

SERIAL NO. 024526.

October 28th, 1918.

I HEREBY CERTIFY That a notice, a copy
of which is hereto attached, was posted in a

conspicuous place in my office on July 17th,

1918, and that said notice remained posted

until October 28th, 1918.

BEN R. GRAY,
Register.

Notice must be kept posted during entire

period of publication."
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Counsel for plaintiffs then introduced in evi-

dence as plaintiffs' Exhibit No. 7 a copy duly certi-

fied by the Recorder of the General Land Office of

the United States of a patent from the United

States to the State of Idaho covering the various

tracts of land described in the pleadings in said

consohdated causes and other lands on the Salmon

River Project aggregating 32,567.43 acres. The

material parts of said patent, omitting the descrip-

tion of the lands, are as follows:

"Clear List No. 25
Patent No. 789840

DESERT LAND SEGREGATION
024526

Hailey, Idaho

4-1043-R.
THE UNITED STATES OF AMERICA,

TO ALL TO WHOM THESE PRESENTS
SHALL COME, GREETING:

WHEREAS, by Section four of the Act of
Congress approved August 18, 1894, as found
on page 422 of volume 28 of the Statutes at
Large, and by the Act of Congress approved
June 11, 1896, as found on page 434 of Volume
29 of the Statutes at Large, and by Section
three of the Act of Congress approved March
3, 1901, as found on page 1188 of Volume 31, of
the Statutes at Large, and by the Joint Resolu-
tion approved May 25, 1908, as found on page
577 of Volume 35 of the Statutes at Large, and
by the Act of Congress approved May 27, 1908,
as found on page 347 of Volume 35 of the Sta-
tutes at Large, provision is made for a grant
of desert lands not exceeding three million
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acres, to each of certain states therein desig-

Tifltpri * flnrl

WHEREAS, the State of Idaho, one of the

beneficiaries under the grant aforesaid, has
duly complied with all the conditions and re-

quirements of said Acts of Congress and with
the regulations made and prescribed thereunder
as to certain tracts, the same being a portion

of the three million acres of land granted as

aforesaid; and
WHEREAS, by an examination in the field

and of the records of the General Land Office,

made prior to the segregation thereof, the

said tracts were found to be desert in charac-
ter; and

WHEREAS, by a subsequent examination
in the field and upon additional evidence sub-
mitted to the Department the said tracts were
found to have been reclaimed within the mean-
ing of the Carey Act, the same being more par-
ticularly described as follows, to-wit: Boise
Meridian, Idaho.

(Here is set out description of lands.)

NOW KNOW YE, That the UNITED
STATES OF AMERICA, in consideration of
the premises, HAS GIVEN AND GRANTED,
and by these presents DOES GIVE AND
GRANT, unto the said State of Idaho, and to

its assigns, the Tracts of land as aforesaid and
described in the foregoing for the purposes
specified in said Acts and subject to all the con-
ditions, restrictions and limitations therein pre-
scribed; TO HAVE AND TO HOLD the said
Tracts, with the appurtenances thereof, vmto
the said State of Idaho, for the purposes as
aforesaid, upon the conditions, restrictions and
limitations as hereinbefore specified, and v/ith

power to convey the same, in fee simplt^ in



vs. Commomvealth Trust Co. of Pittsburgh, et al. 145

accordance with the provisions of the said

Acts; subject to any vested and accrued water
rights for mining, agricultural, manufacturing
or other purposes, and rights to ditches and
reservoirs used in connection with such water
rights, as may be recognized and acknowledged
by the local customs, laws and decisions of
courts; and there is reserved from the lands
hereby granted, a right of way thereon for
ditches or canals constructed by the authority
of the United States.

IN TESTIMONY WHEREOF, I, WOOD-
ROW WILSON, President of the United States
of America, have caused these letters to be
made patent, and the Seal of the General Land
Otrice to be hereunto affixed, GIVEN under my
hand, in the District of Columbia, the THIR-
TEENTH day of JANUARY in the year of
our Lord One Thousand Nine Hundred and
TWENTY-ONE and of the Independence of
the United States the one hundred and Forty-
fifth.

By the President,

WOODROW WILSON,
By M. P. LeROY, Secretary.

SEAL) L. Q. C. LAMAR, Recorder of
the General Land Office.

Record of

Patents: Patent Number 789840."

That on April 12, 1911, there were valid and out-

standing water contracts, shares or interests in the

Salmon River Irrigation System for the irrigation

of approximately 73,000 acres of land, all of which
contracts have been duly approved by the State

Board of Land Commissioners of the State of Idaho.

Thereafter and prior to the institution of any of
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the consolidated foreclosure actions, entries and

contracts covering approximately 13,000 acres were

cancelled by said State Board of Land Commission-

ers for failure to make proof as required by law.

That about October 18, 1917, the State Board of

Land Commissioners and the Honorable Commis-

sioner of the General Land Office of the United

States held a joint meeting at which the Honorable

Commissioner recommended that the Land Board

proceed to contract said Project to 35,000 irrigable

acres and about March 13, 1918, the said State

Board of Land Commissioners adopted a resolution

approving this recommendation and the application

for patent set forth above as Exhibit 5 was ac-

cordingly made.

G. M. Hall, a witness for plaintiffs, testified that

he had been familiar with the lands of defendants

for ten years last past and that they had been culti-

vated and irrigated from the Salmon River Irriga-

tion System during that period. Thereupon de-

fendants waived the denials contained in paragraph

X of the amended answers as to the assignment for

value, or otherwise, of the various contracts sued

upon.

That on April 12, 1911, the construction company

gave notice to entrymen of lands within the segre-

gation that it w^as prepared to deliver water for the

irrigation of said lands, which notice is in words

and figures as follows:
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"To the settlers under the canal of the Twin
Falls Salmon River Land and Water Com-
pany:

Notice is hereby given in pursuance of the
provisions of an act of the legislature of the
State of Idaho, commonly known as the Carey
Act, approved March 2, 1899, that the Twin
Falls Salmon River Land and Water Company
is now prepared to deliver water for irrigation
from said canal system to anyone who may
have entered under the provisions of said Carey
Act any of the lands hereinafter described.
The delivery of water from said system will
be under a system of rotation and not by con-
tmuous flow. The lands are described as fol-
lows, to-wit: All of the lands contained in the
segregation and situate in the following town-
ships and ranges, to-wit: Township 11 south
of ranges 14, 15, 16 and 17 east; township 12
south of ranges 15, 16 and 17 east; township
IS south of range 16 east; township 14 south
of ranges 15 and 16 east; all in Twin Falls
bounty. State of Idaho, excepting from the
above list all lands lying above the line of the
canals as now constructed.

TWIN FALLS SALMON RIVER LANDAND WATER COMPANY
M-i ^^T?'S'

MacWATTERS, Vice President.
Milner, Idaho, April 12, 1911."

That said notice was published as a legal notice
m the Twin Falls News, published at Twin Falls
Idaho, under date of April 13, 1911, and on the same
date the company also caused to be published in
said newspaper, the following statement:

"To settlers as to water supply and method of

tracT
^"^ ^^'"^ ^^^^^ ^^^'""^^ ^^^^^
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1. Notice to settlers, dated April 12, 1911,

will be given, to the effect that water is ready
for delivery. At that time it is anticipated

that the water will be at or above the tunnel

level.

2. Taking the record of previous years there

Avould this year be available for irrigation

something in excess of of 40,000 acre feet, or

between a third and a fourth of the entire

amount which will probably be available in sub-

sequent years. The area in cultivation this

year evidently cannot exceed one-twelfth of the

entire area, so that it would appear reasonable

that a water supply sufficient for one-third or

one-fourth of the tract will satisfactorily irri-

gate one-twelfth of it.

3. In order to make the estimate on a safe

basis, the company anticipates that there will

be 30,000 acre feet of water available for use
this season, instead of 40,000 as previous rec-

ords would indicate. Making the estimate on
this basis, the present purpose is to give three

irrigations of 10,000 acre feet each to the tract,

unless subsequent experience determines that

this plan should be modified.

4. It is estimated that 10,000 acre feet will

provide water for irrigation for a period of

approximately fifteen days. It is now the gen-
eral plan to provide three irrigations of fifteen

days each, which will be sufficient to raise sat-

isfactory agricultural crops.

5. The settlers should provide cisterns for
domestic water at once in order that there may
be no hardship in this respect.

TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By D. C. MacWATTERS,
Vice President."
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Counsel for plaintiffs objected to the introduc-

tion of said notices on the ground that they were
irrelevant and immaterial.

That at a subsequent hearing plaintiffs intro-

duced in evidence Exhibit A-9, being a copy duly
certified by W. G. Swendsen, Commissioner of
Reclamation of the State of Idaho, of notice and
affidavit, which is in words and figures as follows:

"TO THE SETTLERS UNDER THE CANAL
OF THE TWIN FALLS SALMON RIVERLAND AND WATER COMPANY:

Notice is hereby given in pursuance of the
provisions of an act of the legislature of the
btate of Idaho, commonly known as the Carev
Act, approved March 2, 1899, the Twin Falls
balmon River Land and Water Company is now
prepared to deliver water for irrigation from
said canal system to anyone who may have
entered under the provisions of said act any
of the lands hereinafter described. The de-
livery of water from said system will be under
a system of rotation and not by continuous

The lands are described as follows, to-wit-
All ot the lands contained in the segree-ation

and situate in the following townships and
ranges, to-wit:

i- u

17p^«rT^'^ ^J-'^^o^^
of ranges 14, 15, 16 and

17 east Township 12 south of ranges 15, 16 and
17 east,; Township 13 south of ilnge 16 east

iT^'^rlP.^^i'.f^of ranges 15 all 16 eas
i

^^L]^
/''' Falls County, State of Idaho, ex^

ceptinp- from the above list all lands lying abovethe line of the canals as now constructedTWIN FALLS SALMON RIVER LANDAND WATER COMPANY
M-i T^ , .

^y ^- ^- MacWATTERS,
Milner, Idaho, April 12, 1911. Vice President.
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AFFIDAVIT OF PUBLICATION
I, John Clark Harvey, publisher of the Hol-

lister Herald, published weekly at Hollister,

Idaho, do solemnly swear that a copy of the

above notice, as per clipping attached, was pub-
lished weekly in the regular and entire issue

of said newspaper, and not in any supplement
thereof, for three consecutive weeks, commenc-
ing with the issue dated April 7, 1911, and end-

ing with the issue dated April 21, 1911.

JOHN CLARK HARVEY.
Subscribed and sworn to before me this

13th day of June, 1911.

W. HOMER CRAVEN,
Notaiy Public.

My commission expires June 25, 1914.

(NOTARY SEAL)"

That the notices above set out constitute the only

notices which were given by the Construction Com-

pany pursuant to the third subdivision of paragraph

III of the Settlers' contracts.

That a large amount of evidence was admitted

touching the duty of water upon the lands in the

project and the permanent available supply and the

duty of water was fixed at 2 1/3 acre feet as being

the amount reasonably required for irrigation on

said lands; and the parties on these appeals are

not questioning the sufficiency of the evidence to sup-

port the findings as to the duty of water or the sup-

ply. That from the evidence the Court found and

determined that defendants had received in the

past 76% of 2 1/3 acre feet for each acre of irri-

gable land described in the decrees and assuming
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that all water appurtenant to said project be equal-

ly distributed over the patented area of 35,000 irri-

gable acres, such defendants would receive but 76%

of 2 1/3 acre feet per irrigable acre in the future.

That after plaintiffs had rested in said consoli-

dated cases before the Examiner, defendants moved

for a non-suit, one of the grounds for the motion

being:

"That there is a defect of parties defendant
in that indispensable parties, being all the other

settlers on the project similarly situated are
not made parties defendant."

That said motion for non-suit was made before

the Examiner and was never presented to the Court

until the final submission of the consolidated cases

and then only as a portion of the typewritten rec-

ord of testimony taken before such Examiner; that

immediately following said motion defendants of-

fered evidence in support of the allegations of their

answers and cross-bills and in their briefs on final

submission of said cases argued the question of

parties along with other questions; that no ruling

was made or requested upon said motion, other than

the decision and decrees rendered.

That of the excluded land from the project for

which water rights are outstanding for which set-

tlement has not been made, there remained at the

date of submission of said cause 1,069.84 acres. That
of the 35,000 irrigable acres included within the
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patented area of the project, settlement has been

made for cash or mortgages with all but about 12,-

000 acres, which acreage includes the lands involved

in this action.

That the following statement is a copy of De-

fendant's Exhibit No. 32, showing the storage^ run-

off, reservoir loss, amount of water drawn off and

delivered from the reservoir system during the

years 1911 to 1921, inclusive, to-wit:

"Year Stor. A.F. Runoff Res. Loss Drawoff Delv'd. Delv'd.
Jan. 1, Ac. F1:. Ac. Ft. Ac. Ft. Ac. Ft. Ac. Ft. Ac, A.F.

1911 0000 96571 52070 22843 5140 1.15
1912 1520 169888 64181 62827 29350 1.80

1913 44400 108405 46314 77341 50175 2.14
1914 29150 135295 38032 108571 73933 2.46

1915 17850 46383 19951 41657 27088 .75

1916 2635 108945 20685 84900 56232 1.46
1917 6995 212957 39848 140634 97953 2.54
1918 39470 78460 25989 82348 54517 1.25
1919 9605 78052 21955 61312 37159 .833
1920 4390 83885 21889 56792 35458 .75

1921 9395 223904 58193 103456 71678 2.07

That the average amount of land under the seg-

regation in cultivation and receiving water during

the above period of time did not exceed 35,000 acres.

D. E. RYAN, witness for defendants, testified

as follows:

"I have lived on the Salmon tract since March,

1912. I moved on there in April, 1911."

Q. Did you farm your land in the season of

1911, on the Salmon?

A. I tried to.

Q. State what you mean by that.
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MR. MORROW: That is objected to as imma-
terial. I assume that Mr. Ryan doesn't claim any
of the land involved in these consolidated suits, does
he, Mr. Mills?

MR. MILLS: No.

MR. MORROW: I think it is immaterial and ir-

relevant^

A. I went out there in the spring of 1911, upon
instructions from the Land and Water Company
that there would be water available for my land that
spring, and I prepared about thirty acres for pas-
ture grass and alfalfa. When I got the land pre-
pared it was about the 20th of June, and I had been
watching one delivery of water previous to that,
and in our neighborhood it was very, very unsatis-
factory. A good portion of the time there was no
water in the canal. On the 22nd day of June, as my
recollection has it, I went to Hollister to make my
1911 payment, and also to get a headgate to put in to
irrigate this land. When I got to the office I in-
quired as to when water would be delivered again.
The water had been shut off a few days previous.
I was informed by somebody in the office that had
charge of the office that water had been shut off in-
definitely a few days previous to that. I asked him
if he could give me any information as to when the
water would be in again, so that I could go on with
my farming, and he gives me the same answer,
that the water had been shut of indefinitely. So I
didn't make my 1911 payment, and I come back
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to the farm, and I pulled my machinery into the

barn, locked my doors, and come down on to the

Twin Fails tract for the balance of that season.

But I visited the Salmon tract about every two

weeks.

Q. During that season?

A. During that summer.

Q. Was there sufficient water available to make

a crop on your lands that year?

MR. MORROW: Objected to as immaterial,

and not in the issues in this case.

A. No, sir.

(The witness continued)

:

"My lands were located on canal 1721. My head-

gate was "A" headgate and my lands were the

West Half of the Southeast Quarter of 23-11-16."

Q. Was there water available to any portion of

the project sufficient to raise the ordinary crops,

that year?

MR. MORROW: Objected to as immaterial, and

not within the issues framed by the pleadings.

A. No portion of the tract under our ditch. I

wasn't familiar with the whole tract. I am speak-

ing of the seventeens, ditch 17.

"I was familiar with what was then known as

the Sanderson land and now owned by Mr. Wohl-

laib, which was right west of my land adjoining it."

Q. State whether or not there was water avail-

able sufficient to raise the ordinary crops that year

on the Sanderson lands there?
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MR. MORROW: Objected to as immaterial,

and not within the issues framed by the pleadings.

It is specifically admitted by Mr. Wohllaib in his

answer and cross-complaint that the water was

available.

A. It was not.

Q. Now you observed the first delivery, did

you not, in 1911, of the water?

A. Yes, sir.

Q. I wish you would just describe that a little

more fully, Mr. Ryan, as to the amount of it and

its regularity, etc.

MR. MORROW: That is objected to as imma-

terial and irrelevant, and any damage claimed based

on irregular delivery of the water in 1911 is barred

by the statute of limitations.

A. I had particular opportunity to watch the

water coming to 20 acres adjoining me on the north.

I had two barrels on that ditch, for the purpose of

watering my horses, and my reason for having two

barrels was that some of the time there would be

no water in the man's ditch, so it required two bar-

rels to supply my four horses with water. Some
days there would be no water in the ditch. And
the 20 acres that this man had sowed to red clover,

he failed to make a crop or make a stand of any

kind on that land that year.

On cross-examination the witness testified as

follows:
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"It is true that in some cases a number of the

settlers on the Salmon tract during 1911 were ask-

ing water and obtaining water, running it over their

land for the purpose of getting what they usually

call a prove-up crop, in making their proof to the

state. Final proof was made on my land in 1914,

but we were required to make annual proofs, and

in 1911 some nonresidents who lived in Twin Falls

and in other states were trying to get what they

called a prove-up crop, and make their final proof

so that they would not have to live on the place.

John Thietten now owns the 20 acres referred to

in my direct examination."

FRANK CAUDLE, one of the defendants, pro-

duced as a witness on behalf of defendants, testified

as follows:

"I moved on the Salmon in February, 1911, and

have lived there since with the exception of two

years."

Q. Now in 1911 did you raise any crops on your

place?

MR. MORROW: That is objected to as imma-

terial and irrelevant.

A. I raised partial crops. I think, as I recol-

lect, I had about 50 acres sowed to grass, in wheat,

and I lost the grass, and the wheat was very short.

MR. MORROW: We move to strike that an-

swer as not responsive, and not within the issues

raised by the pleadings.
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"I think I had 45 acres sowed to grass and it

burned up for lack of water. I planted about 45

acres of wheat and got a short crop because there

wasn't water enough."

Q. State whether or not there was sufficient

water delivered on your place during that year

to raise the ordinary crops.

MR. MORROW: Objected to as immaterial

and irrelevant.

A. There was not.

"I don't know that I was familiar with water

deliveries in general over the project in that year.

I was not on other lands only in the neighborhood

in our locality, and the water deliveries on those

lands in my neighborhood were probably about the

same as mine."

Q. Now, Mr. Caudle, during the time you have

lived upon the Salmon has there ever been sufficient

water delivered to your farm in any one year to

raise the ordinary crops?

MR. MORROW: Objected to as immaterial,

and not shown that the witness is properly quali-

fied to testify on the question of the duty of water.

MR. MILLS: Just answer the question.

A. There never has been, no year.

On cross-examination the witness testified as

follows

:

"I filed a damage suit on account of not having

water in 1911 for this land, and I got a credit of

$4.00 an acre on the principal of my water contracts
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and about a year's interest in a settlement with the

Company. That was in March or April, 1913, and

aside from that credit I have made no payments

since I acquired the land. In 1911 I made an im-

provement proof and made my final proof in the

spring of '14. In 1911 there were a few pieces of

land in our neighborhood that just used water for

a few hours for the making of proof."

FRED W. BERGER, a witness for defendants,

testified as follows

:

"I have lived on the Salmon tract since about

May 21, 1909, and owned 40 acres of land on the

project. I farmed part of it in 1911. I got water

that year for my crops some time the forepart of

Jvme, but did not get enough water that year to

make a crop ; not a mature crop, that is, to bring it

to maturity so that it was a crop. I don't know any-

body else on the Salmon tract that had water

enough that year to engage in ordinary farming. I

don't know of anybody that made any success of a

crop. I was familiar with the conditions quite gen-

erally over the tract that year, and there wasn't a

great many acres under cultivation. There was not

enough water for anyone to engage in ordinaiy

farming that I know of."

A. I was somewhat unfamiliar with the rules of

the water company. In the first place, I didn't get

a headgate in time. The water was withheld from

me on that account. I told the ditch rider that if
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it was a matter of the price of the headgate I would
give him a check to pay for the headgate, but give
me water, my crops are drying up, but he wouldn't
do that:

"I first received water about the fore part of
June. I don't remember how long the run lasted
and I wouldn't be positive as to how many times I

had water available that year. It wasn't sufficient
to make a crop. I had 10 acres of wheat and 10
acres of oats and alfalfa with the oats which dried
up."

On cross-examination the witness testified:

"I had not farmed in an irrigated country before
1911. I wasn't sure about the subsequent deliveries
that year after the fore part of June. I think,
however, we did get some."

T. SANDERSON, a witness for defendants, tesi-
fied as follows:

"I lived on the Salmon tract the season of 1911
and several years after that. I owned land therem 1911 and farmed it. I got some water for it."

Q. When, for the first time*?

MR. MORROW: Objected to as immaterial.
A. Oh, some time in June.

Q. Did you receive sufficient water that year
to engage in ordinarv farming?

A. No.

MR. MORROW: Objected to as immaterial
and irrelevant.
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A. No, sir.

Q. Did anyone else on the Salmon project re-

ceive that much water, to your knowledge?

MR. MORROW: The same objection.

A. No, sir.

Q. How long did you have the water that

year?

A. Oh, it is hard to say. They fussed around,

and you had to run between there and Hollister,

and they Would promise you water, and it would

be two or three days possibly before you would get

it, and there was no regulation to it, no system,

and after a while I did get some sort of a delivery

there and got a fairly good watering, and got some

alfalfa started there, but on the second watering it

didn't get over it, didn't get sufficient water, and

the consequence was that it dried out and killed out.

Q. A complete loss of it?

A, A complete loss.

MR. MORROW: I move to strike the testimony

of the witness as immaterial.

"I had 160 acres at that time and I sold it to Mr.

Wohllaib, one of the defendants here, in 1915."

MR. GEORGE F. GROVER, a witness produced

by defendants, testified that he was Secretary of

the Salmon River Canal Company, Limited, and

that the records of said Company showed the fol-

lowing facts as to water supply for the years 1922

and 1923:
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Acre feet in storage Jan. 1,

^ 1922 72,150
Run off, that year 120,914 acre feet
ReseiToir loss 33,550 acre feet
Amount drawn off 123,374 acre feet
Amount delivered at farmers'
headgates for irrigation 84,994.28 acre feet

Available storage, Jan. 1, 1922.. 36,140 acre feet
Kun off for that year 100,832 acre feet
Reservoir loss 31,482 acre feetDrawn from reservoir 88,240 acre feet
Delivered at Farmers' head-
gates for irrigation 55,598.02 acre feet

On April 1, 1911, the water had not reached the
floor of the outlet channel. On April 30, 1911, there
was available storage 6,330 acre feet. No water was
drawn off during April, 1911. Amounts drawn off
during 1911 were as follows:

^f/^ S68 acre feet

i^v ^'^'^9 acre feet

Aulu^t 7,421 acre feet

October 4,530 acre feet
^^^^^^^

20 acre feet

No record is available as to how much was de-
livered at the farmers' headgates during that year,
but the transmission losses are estimated. The
records show a total discharge at the dam of 22,-
843 acre feet and an estimated delivery made by the
ditch riders of 5,140 acre feet to the farmers at
their headgates. There were no weirs installed at
that time.
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That on or about November 1, 1921, at a regular

monthly meeting of the Board of directors of the

Salmon River Canal Company, Limited, the minutes

of which meeting were introduced in evidence as

plaintiffs' Exhibit "D", the following resolution was

adopted

:

"RESOLVED, that shares of stock hereto-

fore issued for lands now excluded from the

project may be transferred upon the books of

the company and made appurtenant to lands

within the retained and patented area in such

a manner that one and five-sevenths (1 5/7)

shares of stock may be appurtenant to each

acre of land within said retained and patented

area; and that the officers of the company be

and they are hereby authorized to issue and
deliver stock certificates in accordance here-

with and as provided in the by-laws; and that

the officers of the company be and they are

hereby directed to deliver water in accordance
with the number of shares appurtenant to

tracts or parcels of land within the retained

and patented area."

On April 28, 1922, a similar resolution was

adopted by the stockholders of said Company and

the By-Laws of said Company were amended ac-

cordingly pursuant to a vote of more than two-

thirds of the stockholders in favor of such amend-

ment.

As a supplemental hearing before the Examiner

held September 22, 1924, pursuant to the order of

September 16, 1924, plaintiffs introduced certain

exhibits designated as plaintiffs' Exhibits A-1 to
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A-11, inclusive, being in the form of copies from the

files of the State Board of Land Commissioners and
the Department of Reclamation of the State of

Idaho, duly certified by the State Land Commis-
sioner and the Commissioner of Reclamation. Ex-
hibit A-9 is set forth above. Exhibit A-1 consists

of the minutes of a meeting of the State Board of

Land Commissioners held Febmary 23, 1911, and
the material portion thereof is as follows:

"S. H. Hays, Attorney for the Twin Falls
Salmon River project appeared before the
Board at this time and stated that the irrigat-mg v/orks of the Salmon River Project are sub-
stantially completed and requested that in ac-
cordance with the terms of the contract be-
tween the Company and the State of Idaho that
the State Engineer be directed to examine the
works and report to the Board as to whether
said works are substantially completed Mr
Hays further stated that it was the wish of the
Company that this examination might be
speedily made in order that the Company may
publish notice of the availability of water as
soon as it has been determined that there is
adequate supply. Matter was considered and
ordered referred to State Engineer for in-
vestigation and report."

Exhibit A-2 is as follows:
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"State of Idaho
Engineering Department
Boise.

D. G. Martin,
State Engineer. February 27th, 1911.

To the Honorable the State Board of Land
Commissioners, Boise, Idaho.

N. Jenness, Register.

Gentlemen:
Yours of the 25th inst., transmitting com.-

munication of Hon. S. H. Hays, Counsel for the
Twin Falls-Salmon River Land & Water Com-
pany, at hand and noted.

Answering same will say that it will be
practically impossible for this office to make
the desired investigation along the lines sug-
gested in the above communication at this sea-

son of the year, as the section of the country
in which this project is located is covered at

the present time with six to eight inches of

snow and it would be a very superficial investi-

gation that could be made at this time and I

do not think an investigation sufficient to base
an affidavit upon could be made and I would
prefer that the matter be allowed to rest until

such time as weather conditions will permit of
fuller investigation.

I have instructed Carey Act Inspector R. S.

Cookinham to furnish me certain data relative

to a number of different matters in connection
with this project, especially along the line of

the water supply and hope in a short time to be
able to address you in regard to the result of
this investigation in the matters on which I

have asked him to report.

Yours truly,

D. G. MARTIN,
M/V State Engineer."
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Exhibit A-3 is the minutes of a meeting of the

State Board of Land Commissioners held February
27, 1911, the material portion of which is as follows:

"State Engineer, D. G. Martin, filed a com-
munication with the Board, showinp- that owing
to weather conditions it will be impossible to
immediately report upon the works of the Twin
Falls Salmon River Project."

Exhibit A-4 is the minutes of a meeting of the
State Board of Land Commissioners held March 16,

1911, the material portion of which is as follows:

"Appeared S. H. Hays, counsel for the Twin
Falls Salmon River Land & Water Company,
and requested that said Company be author-
ized to publish notice of the availability of
water. Such notice to begin April 15, 1911 It
was ordered that the application with copy of
notice and lists be referred to the State En-
gineer with instmctions to investigate and re-
port at once."

Exhibit A-5 is as follows:

"OFFICE OF THE STATE ENGINEER
T. fl, XT u^ S^^^^' ^^^^^' ^^^ch 18, 1911.
lo the Honorable the State Board of Land

Gentlemen
•^^^^^^'*^' State Capitol, Boise, Idaho.

nf ^^^'^^''^Jn
the matter of the application

of the Twin Falls Salmon River Land & WaterCompany for publication of notice for the
availability of water on or about April 15 1911would say that this application is based on theassumption that the water in their rese^oir
will be up to and flowing out of their outlpt
tunnel by April 15th. While this is a reason-
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able assumption and flow of water through
their tunnel should be expected on that date,

yet I would suggest the advisability of requir-

ing the company to insert a clause in their

notice to provide that in case the water is not
ready for delivery at that time and their notice

shall be made ineffective.

In the notice that they propose to publish

they state that the "Twin Falls Salmon River
Land & Water Company is now prepared to

deliver v/ater for irrigation from said canal

system to any one who may have, under the

provisions of said act, any of the land herein-

after described", then follows a description of

the lands of their entire segregation, amounting
to 128,000 acres. As a matter of fact they are
not at this time, nor will they be on April 15th,

1911, prepared to deliver water to all of the
lands described. They will be prepared, how-
ever, to deliver an amount of water which can
be expected to properly irrigate between 10,000

and 12,000 acres of these lands. In the state-

ment, which they expect to send to settlers,

they go into detail as to the amount of water
which they expect to have ready for deliveiy
this year. There is nothing in their notice,

however, which refers to this statement. It is

probable that they will have 40,000 acre feet
of water available at their reservoir for distri-

bution this year, but to make it clear to all

concerned I would suggest that a clause be
inserted to the eifect that they can provide
water for the irrigation of not exceeding 12,000
acres.

The maps that they have submitted show
land to the amount of 4,190 acres which has
been improved, but upon which no one is living,

and 6,200 acres of land actually occupied by
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settlers. This land is distributed over their en-

tire tract and in order to treat all settlers equal-

ly, it will be necessary for the company to fur-

nish water over the entire tract.

I would also call your attention to paragraph
11 of the contract between the State of Idaho
and the Twin Falls Salmon River Land &
Water Company. At the time this contract

was entered into it was the intention of the

company to furnish water during the year
1910, and not charge the purchaser for the

delivery of water until after the first year's

crop had been harvested, so the following

clause was inserted:

'No charge shall be made to the purchaser
for the delivery of water prior to the first day
of January, 1911. For each succeeding year,

thereafter, while the second party retain the

control of said Salmon River Canal Company,
Ltd., said company may charge and assess the
purchaser of water rights in said irrigation

system the sum of thirty-five cents per acre for

each acre of land for which a water right has
been purchased.' If this clause is permitted to

stand, the settlers will be required to pay for
maintenance of the system for the first year
they use the water therefrom to the extent of
thirty-five cents per acre, which is clearly con-
templated by the contract.

I would suggest an amendment to the con-
tract providing that no charge shall be made
to the purchaser for the delivery of the water
prior to the first day of January, 1912, and that
in as much as only 10,000 or 12,000 acres can be
irrigated during the year 1911, that only that
portion of the land, so irrigated, namely: the
10,000 or 12,000 acres, be required to pay this
maintenance charge of thirty-five cents per
acre for the ensuing year, until the company is
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in a position to furnish the full amount of

water required under their contract.

With the suggestions above stated consider-

ed favorably I would advise that the conditions

favor the publication of such notice.

.

Respectfully submitted,
A. E. ROBINSON,

State Engineer.".

Exhibit A-6 is the minutes of a meeting of the

State Board of Land Commissioners held March

24, 1911, the material portion of which is as follows

:

"On application of the Twin Falls Salmon
River Land & Water Company, by its Attorney,

S. H. Hays, on motion it was resolved that the

Twin Fails Salmon River Land & Water Com-
pany be permitted to give notice that water is

ready for delivery in accordance with the notice

filed with the application, said notice to be
dated April 12th, 1911, upon condition that on
the 12th day of April the water shall have
reached the level of the tunnel outlet which fact
shall be certified by the engineer of the Com-
pany to the Board;

And it was further ordered that a statement
as to the water supply filed with the applica-
tion herein be printed together with the notice

to settlers that water is ready for delivery.

It was stated by the representative of the
company that it was the intention of the Com-
pany to make no charges for maintenance dur-
ing the year 1911, although such a charge was
authorized by the terms of the contract, but
that it was the purpose of the Company, in ac-
cordance with the terms of the contract, to
collect the amount due at the present time upon
the water contracts."

Exhibit A-7 is as follows:
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"TWIN FALLS SALMON RIVER LAND AND
WATER COMPANY

April 7, 1911.

This is to certify that the water in the res-

ervoir on the Twin Falls Salmon River Pro-

ject has reached the tunnel level, and will flow

through said tunnel as soon as the gates are

lifted.

E. B. DARLINGTON,
Chief Engineer, Salmon
River Canal.

Attest:

ROBERT J. NEWELL."

Exhibit A-8 is a report to the State Engineer

of the State of Idaho by R. S. Cookinham, Carey

Act Inspector, the material portions of which are

as follows:

"REPORT ON THE TWIN FALLS SALMON
DAM

Hon A. E. Robinson, April 10, 1911.

State Engineer,
Boise, Idaho,
Sir:

On Friday, April 7th, at noon, the water in

the reservoir reached the level of the tunnel
floor and flowed to the controlling gates about
200 feet from the portal.

The run-off of the river during the month
of March was 18,988 feet, as follows: (Then
follov/s table showing mn-off from day to day
during March amounting to 168 acre feet MarcJfi

1st, 164 acre feet March 3d, which is the min-
imum, 1,524 acre feet March 11th, which is the
maximum daily flow during the month, and
360 pcre feet on March 31st.)

The soakage loss from the reservoir has
noticeably decreased.



170 Charles L. Sallee, et al.

Forms are in place for the walls of the gate

house, and the steel roof trusses will be turned

out from the shop in a few days. Excavation
of rock for road grade at the east end of the

dam has begun by taking down the hanging
rock at the canyon rim. Forms are partly in

place for filling with concrete the cavity in the

rock wall inside the dam lines at the base of

the east end of dam.
An effort will be made to trace back the

source of leakage water, which is about one
second foot at this point, confine it and hold it

back with concrete. It looks like a very diffi-

cult matter to stop this leakage. Other leaks

appear at places farther down the canyon, how-
ever, the total amount of visible loss of water
is only about 4 second feet, as nearly as can be
calculated.

The following work is completed :-

Tunnels Nos. 1 and 2, excavation and lining;

the open cut between tunnels, excavation and
lining; earth embankments and concrete end
walls at each end of the 425 foot spillway from
the open cut; excavation and lining of open cut
below Tunnel No. 2; controlling gates and gate
hoist.

The road grade and 300 c. y. of concrete at
the east end of the dam, and the gate house, are
the only parts of the work remaining incom-
plete.

The present force employed is approximately
125 men, including engineers and office force.

With reference to the distiibution of water
for this season, I wish to suggest that it may
be wise for a definite date to be fixed for the
opening period, and for all other periods; or, if

only the date of the first distribution is fixed,

this would be of great benefit to those contem-
plating settlement on the tract this year.
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While it may be true that the Company pre-

fers to discourage, rather than to encourage,
entrymen making settlement this year, their in-

tention is to charge interest on deferred pay-
ments for this season, and therefor it seems
only fair that there should be sufficient cer-

tainty as to the periods of distribution of water
so that the entrymen can safely come on to

their land and accomplish something in real

farming. People are getting over the idea of

being satisfied with enough water to make final

proof.

Many inquiries come to me regarding these
matters, namely: whether or not it will be safe

to cultivate a 40 or an 80 acre tract this season

;

whether the land that is now in alfalfa will be
assured of a water supply sufficiently early;

and whether or not entiymen can advertise at
any time now and secure water within the
thirty days within which to reclaim the land as
advertised. The company has, of course, sent
out their notices that water is available for
this season, but have fixed no date as yet as a
guide to those who intend making final proof
early this season. Any information on this
point would be greatfully received by many of
the entrymen.

As a date for first delivery of water, I would
suggest May 15th, not later, and that public
notice be given as early as possible as to the
date.

(Reference to certain photographs, which
photographs are not contained in the exhibit,
omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector."



172 Charles L. Sallee, et al.

Exhibit A~ll consists of three reports from R. S.

Cookinham, Carey Act Inspector, to the State En-

gineer, two of which are dated December 13, 1910,

and one March 16, 1911, which are as follows:

"REPORT ON THE TWIN FALLS SALMON
CANAL SYSTEM

December 13th, 1910.

Hon. D. G. Martin,
State Engineer,
Boise, Idaho,

Dear Sir:

Work on the canals has stopped, leaving the

system as a whole more than 99 per cent finish-

ed, but for safety I leave it at 99 per cent as

shown by detail list of canals and laterals here-

to attached.
A small enginering party is checking

alignment and running the high land bound-
aries.

The following is a list of the openings now
made from the main canals and laterals. In

some cases the gates and lifting devices are in

place.

(Here follows a detailed description of gates
and openings in the canals and similar items.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.

Hon. D. G. Martin,
State Engineer,
Boise, Idaho,
Dear Sir:

The following is a statement of the per-
centage of completion of the Twin Falls-Salmon
River Canal System Dec. 13, 1910.

(Here follows a detailed statement of the
canals and laterals with any additional work
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required and the percentage of completion,

which percentage is uniformly 99 per cent.)

R. S. COOKINHAM,
Carey Act Inspector.

TWIN FALLS SALMON DAM
Hon. A. E. Robinson, March 16th, 1911.

State Engineer, Boise, Idaho,

Dear Sir:

This construction is so nearly completed as

to warrant the statement that no construction

feature will be an obstacle to the delivery of

water on April 1st.

Whether there will be available water in

the reservoir at that date cannot be definitely

stated. The indications are, however, that the

water will reach the level of the tunnel floor

at about that time. The reservoir level raised

ten feet during the first half of March and is

now eight feet below the tunnel floor.

The runoff so far this spring has been from
the valley and low hills, almost entirely from
the Shoshone Creek water shed.

The broken rim of the canyon wall imme-
diately above the east end of the dam is being
torn down back to solid rock; when this is

finished, work will continue filling with con-
crete the crevices close to this end of the dam.

The concrete work as planned in tunnels No.
1 and No. 2, and in the gate shaft is finished.
The seams in the roof of tunnel No. 1 above the
controlling gates, where no arch section was
constiTicted, have been filled with cement mor-
tor. The controlling gate valves, stems and
stem guides are not yet in place.

Concrete lining of the sides of the open
cut for a distance of about three hundred feet
below tunnel No. 2 has been finished and prep-
arations are now under way to begin on the
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floor. Concrete lining of the sides of the open
cut for a distance of about six hundred feet
above tunnel No. 2 and the portal of this tun-
nel are under construction. Nearly the entire
force is enga,8:ed upon this work. Forms arem place for about one-half of the distance or
three hundred feet of the section to be lined.

The road grade to approach the east end
of the dam has not yet been excavated; neither
has the remaining three hundred cu. yrds of
concrete been placed at this end of the dam.

After the open cut lining is completed, the
concrete force will be employed filling the
crevices or fissures above and below the east
end of dam; the remaining three hundred cu
yds. of concrete will be placed in the dam as
soon as the road grade is excavated.

The total force employed is now approxi-
mately as follows:

Foremen ^i
Mechanics \q
Carpenters .."... 15
Laborers "

14g

Total '^
Respectfully submitted,

R. S. COOKINGHAM,
Carey Act Inspector."

Exhibit A-10 consists of several reports from R.
S. Cookinham, Carey Act Inspector, to the State
Engineer of the State of Idaho, the material por-
tions of which are as follows

:
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"REPORT OF THE TWIN FALLS SALMON
PROJECT

May 27th, 1911.

Hon. A. E. Robinson,
State Engineer of the State of Idaho,
T^^ise, Idaho,

Sir: ,

The water level in the reservoir, at the

present date, is at the contour 5001.2 which is

11.2 feet depth of water above the tunnel floor.

The capacity at this level is a little over 15,000

acre feet.

The loss of water, though apparently be-

coming less in percentage, is difficult to calcu-

late with a reasonable degree of accuracy up
to the present time, owing to the fact that the

contour areas are interpolated, between the
contours actually run in the field, and are
therefor not near enough correct to give a
correct basis for calculating the capacity and
the loss. When the water level reached 5,005,

which is the second contour above the level of
the tunnel floor which was actually run in the
field, we should be able then to make a reason-
ably close estimate of the loss between that
contour level and the contour level 4,995 which
is the first correct contour above the tunnel
floor.

A water delivery was started from the con-
trolling gates at the dam May 25th, and con-
tinued until May 27th. On the 25th water was
distributed through the A canal and the entire
A system of laterals; on the 26th it was dis-

tributed through the main canal and through
a part of the No. 2 system, viz: No. 21 and its

laterals; on the 27th it was distributed through
lateral No. 1 and some of the small laterals of
that system. No accident occurred during
this delivery, though, of course, the head of
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water was only one-half to one foot in the

larger laterals and corresponding less in the

smaller ones. This delivery was more of a test

for the canal system than an actual delivery of

water for the settlers.

There seems to be no urgent demand by
those cultivating land upon this tract for a de-

livery of water at this time, and the Company
plans to keep in close touch with the individual

entrymen, delivering water to them as desired.

In this manner, it is thought that the most
economic use of the water will be made.

It is contemplated now to begin on the con-

struction of two small power plants near Holli-

ster. One of these plants will be installed at the

Junction of No. 213 with No. 21 where the drop
from No. 21 at the head of No. 213 is approxi-

mately 28 feet. A hydraulic plant will be in-

stalled here in No. 213 to lift the water from
this level about 58 feet, (which is a lift of

about 30 feet from the level of the water in No.

21) for the irrigation of about 1000 acres that

lie on the slope of the butte, north from Holli-

ster. The other power plant will be installed

south of Hollister, either in Lateral No. 1 or
in Lateral No. 12, for the irrigation of some-
thing over 200 acres of land. Electric power
will be used here for the operation of the
pumps.

Respectfully submitted,
R. S. COOKINHAM.

REPORT ON THE TWIN FALLS SALMON
RIVER PROJECT

June 3, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Sir:

On May 27th, the gates at the Dam were
closed and not opened again until Monday the
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29th. No accident to the Canal System occur-

red, until, in the afternoon, it was discovered

that within about 100 ft. below the concrete

lined section of the lower open cut the greater

part of the water was disappearing through a

hole in the bottom of the canal, and that both

slopes were caving in. The water was turned

out of the canals immediately and the gates

closed again.

Examination of the cave-in at the point

referred to shows a large cavity cutting diago-

nally across the canal, into which the water dis-

appeared. The canal as this point runs very
close to the rim of the river canyon and is ex-

cavated in a loose formation of earth and loose

rock and hardpan.
A force of nineteen men was immediately

summoned and put at work constructing a
heavy timber flum.e with a section the same as
that of the concrete lined section immediately
above and connecting with it. This flume will

extend about 400 ft. and wing walls will be
built from the sides to the slopes of the cut, to

prevent the water running back underneath.
This construction is the only method practi-

cal at this time during the season that water
must be delivered. After the irrigation season
is over, the concrete lining in the cut will be
extended to a point safely beyond this cavity.

Aside from the part of the tract lying
nearest to the Twin FalJa High Line Canal,
where the recent rainfall was very light, there
is no urgent demand for water and will not be
for several days, within which time the flume
will undoubtedly be completed.

The present water level of the resei^oir is

5003.25, being 13.25 ft. above the level of the
tunnel floor. This indicates an available stor-
age of about 18,400 acre feet. The water de-
livery during the 3% or 4 days amounted to
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practically all the water that was running in

the stream during that period. It seems strange

that even at this late date the high water of

Salmon River has apparently not started. The
flood, so far, coming almost entirely from the

Shoshone Creek basin. The season is unusual
and it is still to be expected that a heavy runoff

will come into the reservoir from the higher
water shed of the river.

The water measurements for the Salmon
River during the month of May are on a sep-

arate sheet, which is hereto attached.

(Reference to certain photographs not :n

eluded in the exhibit, omitted.)

Respectfully submitted,

R. S. COOKINHAM,
Carey Act Inspector.

(Table attached to this report shows total

run-off for the month of May amounting to

16,064 acre feet, being 516 acre feet on May 1st,

dropping to 434 acre feet on May 5th, which
was the lowest during the month, and reaching
608 acre feet on May 28th, the highest during
the month, and dropping back to 516 acre feet

on May 31st.

REPORT OF THE TWIN FALLS SALMON
RIVER PROJECT

June 14, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:-

The level of the water in storage in the
reservoir is 5005.15 feet, being 15.15 feet above
the level of the tunnel floor, which represents
an available quantity of 21,000 acre feet.
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Water deliveries have been made through

different parts of the canal system on the fol-

lowing dates:- May 23, 24, 25, 26, 27, 29, and
again beginning June 6 and ending June 10.

The delivery during the first few days men-
tioned was not properly a delivery through the

canals, owing to the very small quantity allowed

to pass through the gates and the loss in the

new canal beds. The interruption in the de-

livery of water from May 29 to June 6 was
caused by a break in the canal below Tunnel
No. 2, which was described in the last report.

A timber flume 350 feet in length has been con-

structed over this break and though consider-

able water leaked through this flume at first,

the loss is now reduced to a minimum and the

flume is doing good service.

While it has not been possible to take a
sufficient number of stream measurements in

the lined section of the open cut below the

controlling gates in tunnel No. 1 to work out a
table showing discharge for the different gate
openings, an approximation of the total quan-
tity of water which has been allowed to pass
the gates up to this time, as worked out by Mr.
Gilbert and myself, can be given as 1500 acre
feet.

We are not yet able to determine the factor
of loss in the equalizing basin between the lower
end of tunnel No. 2 and the headgates of the
main canal and of Canal A. This basin on the
water lines contains about 600 acre feet, and
inasmuch as the gate openings have been
changed so frequently, even during the same
day, the quantity of water passing through
either of the headgates of the main canal or
through the headgates of A. shows no relation
to the amount at the same instant delivered
through the gates at dam. For instance: on
the 14th of this month 210 cubic feet per sec-



180 Charles L. Sallee, et al.

ond was passing the controlling gates, v/hile

only 50 second feet was passing the headgates
of the A canal, the gates of the main canal be-

ing closed. During the preceding night after the

controlling gates of the dam were closed still

the A canal was flowing all night 50 or more
second feet. Until this equalizing basin is filled

and maintained at that level for a definite time,

it will be impossible to tell what loss takes place

therein. Water can be measured at such a time
below the controlling gates at the dam and at

the head of the canal which is distributing

water from this basin. This condition has not
obtained thus far.

The deliveiy of water from the reservoir

while the reservoir is filling brings about an
unusually awkward factor in trying to deter-

mine the loss from the reservoir itself. This
loss, however, has varied for definite periods
of about a week at a time from about 15 to

25 per cent, and neither Mr. Gilbert nor myself
are able to arrive at any definite law as to what
the loss has been or will be in the reservoir. I

think it will be necessary, in order to determine
a definite rule or law, to compile data over a
considerable period of time as to the measure-
ments of the stream flowing through the gates
for the different openings and as to the full

quantity of water entering the reservoir at the
same time, and as to the character of the area
wetted.

The stream during the week ending June 10
shows an average daily discharge of 325 second
feet, which is a gain over the average for May.
Water has been delivered through the A Canal
and through the greater part of the No. 1 sys-
tem in sufliicient quantities for requirements.
Through the smaller laterals of the No. 1 sys-
tem close to the Twin Falls High Line Canal,
there has been, and is now, need of more water
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than is reaching these points. The total inter-

ruption during the week May 29 to June 4, and
the partial interruption in the delivery at the

present time, which is due to a break in the

main canal about two and a half miles below
the dam, are responsible for this condition, and
are also responsible for the fact that little or

practically no water has been delivered through
the No. 2 system.

The break in the main canal just referred to

occurred at a point where the canal skirts a
lava point. An examination of the conditions

at this point shows the fact that there is a con-

tact here between the lava and shale rock. At
this contact, there is a soft, loose ash vein about
six inches in width extending from about the
center of the canal through the upper slope and
along the side of the lava ridge. The action
of the water on this soft material cut it out to

a depth of about 25 feet, consequently the shale

rock and loose rock and earth, on the lower or
downstream side of this vein fell into the hole.

The water leaked out through the upper side
of the canal and sunk in large quantities. Re-
pairs are being made at this point at the pres-
ent time, and it is expected that it will require
a few days only to complete this repair and
allow water to pass the point again to be de-
livered into the No. 2 system, where it is most
needed at this time.

(Reference to photographs not included in
the exhibit omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.
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REPORT OF TWIN FALLS SALMON RIVER
PROJECT

July 13, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:

Since the water was turned out of the canal
system July 3d, an effort has been made to

repair the leak in the main canal at a point

about 2Vj miles below the dam. In my report

of June 14th, I have given a description of the

trouble at this point, and the repair which was
in progress then. This temporary work was
not satisfactory in that the water found its way
through the bottom and upper side of the canal.

Excavation has been made and holes have been
opened through which the water has been lost:

these holes have been stopped with concrete but
it is not known yet whether the trouble will

cease at this point.

Water was delivered during the month of
June as follows:

Acre Feet
June 6th to 10th 375
June 10th to 17th ....2243

June 17th to 24th 3434
June 24th to 30th 2900

Total delivery for June 8952

It is intended to turn the water into the sys-

tem again either today or tomorrow, there be-
ing need of water at the lower end of the Sal-

mon laterals.

The daily level of the water in the res(:rvoii'

since the date of its maximum height, June
14th to July 1st, is as follows: (Table oimtted.)

The discharge of the river for the raoLth of
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June as recorded is as follows: (Here follov:s

table showing daily run-off for June aggregat-
ing 15,270 acre feet and varying from 516 acre

feet on June 1st to 700 acre feet on June 19th

and 270 acre feet on June 30th.)

The quantity of water in storage at the

present time is 18,348 ac. ft.

(Reference to table as to reservoir losses,

etc., omitted.)

The table shows a total quantity of water in

storage July 1st, 63,533 ac. ft., from which must
be deducted the quantity delivered 9839 ac. ft.

and the amount of unavailable water, 35,157
ac. ft., which would leave in the reservoir on
July 1st, 18,537 ac. ft.

(Further reference to table and accompany-
ing table as to reservoir data omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.

REPORT ON THE TWIN FALLS SALMON
RIVER PROJECT

July 20, 1911.
Mr. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:

When the first water delivery terminated
July 3rd, the reservoir level stood at 5002.90
with 18348 acre feet of available water in stor-
age. During seven days of the period between
July 2nd and 10th, when the second water de-
livery was be^un, the water level had changed
only .1 of a foot, and was on the same level on
the seventh as on the first day. The discharge
of the river into the reservoir for the seven
days 1518 acre feet, and from it was drawn 450
ac. ft.

; that is, 1518 ac. ft. less 450 ac. ft. equal
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1068 ac. ft. which represents the loss from the

reservoir due to all causes.

The area at the elevation of 5002.90 is 1560

acres, and the loss was therefore 0.68 of one
foot in depth, which is 0.97 of an inch per day.

The visible leakage below the dam was probably

not over .07 of the 0.97 inch daily loss, and the

soakage loss could have been very little, if any,

owing to the fact that the reservoir level had
been higher since about June 3rd. About 0.90

of an inch per day over the surface of the reser-

voir was lost in direct and indirect evaporation

and invisible leaks—^evaporation was undoubt-
edly the chief source. The average daily maxi-
mum temperature as recorded at the dam was
85 degrees and the average daily minimum 50

degrees.
The water delivery beginning July 10th

ended by closing the gates at the dam July 26th,

and at this time, there remained in the reser-

voir about 9100 acre feet available.

During the present period, while no water
is being delivered, the loss will of course de-

pend upon the length of the period, which may
be extended until August 10th., but it is ex-

pected by the Company's engineers that there
will be available for the third and last period
of water delivery over seven thousand acre
feet.

Approximately 30,000 acre feet will have
been distributed at the end of the third de-

livery to 6,000 acres of land under cultivation,

or five acre feet per acre below the controlling
gates at the dam. Practically all of the land in

cultivation gives a good appearance; but the
acreage seems to be the limit for which water
could l3e supplied this season. The method has
been interrupted distribution, rather than ro-
tation; but this method has served very well.



vs. Commonwealth Trust Co. of Pittsburgh, et al. 185

Little water has been wasted, but the great

loss has been due to the fact that water has

been distributed to small tracts of land widely

scattered.
Respectfully submitted,

R. S. COOKINHAM,
Carey Act Engineer.

REPORT ON THE TWIN FALiLS SALMON
RIVER PROJECT

Wendell, Idaho, September 2, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,

Sir:

The third water delivery on this project

terminated at 8:00 A. M. August 25th. From
this time for the rest of the year no water
will be delivered, inasmuch as there is practi-

cally none in storage at the dam.
At the time of the closing of the gates, the

elevation of the water line of the reservoir was
4992.0 which means 2 feet in depth of available

water. In fact, delivery can not be successfully

made with a 2-foot head on the gates. The rec-

ord of the flow of the stream for the month
of August is given herewith. (Here follows
table showing run-off for each day during Aug-
ust varying from 32 second feet August 1 to 18
second feet August 31st, showing an aggreate
of approximately 1,562 acre feet.)

The flow of the stream has not kept up with
the losses from the resei^oir for past week, the
reservoir having lowered four-tenths of a foot.

As soon as authorization is received by those
in charge of the project, the open cut below the
second tunnel will be lined with concrete for a
distance of about 400 feet. This will take the
place of the wooden flume which was built here
during the early part of the season owing to
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a break in the bottom and sides of the canal at

this point.

No decision has yet been reached by the

Company as to the lining of the main canal at

the point about 2VL> miles below the dam, where
considerable trouble was caused by leaks

through the bottom and upper side of the canal.

The repairs that have been made consist of

filling the holes in the bottom with rock, earth

and concrete, and the construction of two mas-
onry walls built into the upper slope of the

canal. During the last irrigation period, no
trouble was experienced at this point, and it

may be that none will be experienced hereafter,

although it is difficult to determine this point

at this time.

(Reference to photographs omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Engineer."

On October 11, 1924, the following supplemental

stipulation of facts was filed:

(Title of Court and Consolidated Causes)
"The defendants having filed their motion

for leave to re-open this cause, after it has been
finally submitted, for the purpose of taking
testimony in support of their claims for setoff,

as to the cost of improvements made on the land
which it is claimed the water supply is insuffi-

cient to reclaim, and the plaintiffs being de-
sirous of speeding the cause to final decision
without further delay, it is hereby stipulated
and agreed as follows, subject to the objection
of plaintiffs, that the facts herein stipulated are
irrelevant and immaterial and do not constitute
a proper basis for setoff under the issues in
these causes:
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(a) That the irrigable acreage or iryigable

area of the lands of the defendants involved in

these suits has been cleared of sagebrush, level-

ed, and prepared for irrigation, with the nec-

essary ditches built for the purpose of carrying

water to, over and upon the same, and that a

fence, such as is commonly used in that section.,

has been constructed around each farm.

(b) That the cost of such improvements,

namely, clearing the sagebrush, leveling, pre-

paring the land for farming, building ditches

and fences, aggregates $14.00 per acre for the

so-called irrigable acreage or irrigable area of

thp farm
Dated this 11th day of October, 1924.

RICHARDS & HAGA,
Solicitors for Plaintiffs.

HOMER C. MILLS,
0. C. HALL,

Solicitors for Defendants in

Cases Nos. 716, 722 and 747.

HOMER C. MILLS,
Solicitor for Defendants, in

cases 721, 738, 741, 891, 895,

902, 906 and 974."

As to the matter of set-off for improvements,

counsel for plaintiff have in other cases objected

to the adoption by the Court, as a measure of dam-

ages, the difference between the value of the en-

tire tract with an adequate water right as called for

by the settlers' contract, and the value of such tract

with a partial water right with such partial supply

distributed ratably over the entire tract, it being

their contention that the defendants should apply

the water received to such acreage as it would fully
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irrigate, and thus reduce their loss due to the in-

adequate supply to the minimum. And during the

trial of these cases there has been no intimation of

a different position or a different contention.

The following matters relate solely to the case

of Peoples Savings & Trust Company vs. Frank

Caudle and Anna Caudle, No. 974.

In paragraph XI of the bill of complaint plain-

tiff only claimed interest on the sum of $5,280.00

from April 1, 1912.

Defendant Frank Caudle testified on direct ex-

amination that in 1911 his grass crops burned up

and he had a short crop of wheat because of lack of

water. On cross-examination he testified that he

filed a damage suit on account of shortage of water

in the year 1911 and that in March or April, 1913,

he got a settlement with the Land and Water Com-

pany under w^hich they credited him $4.00 an acre

on the principal of his water contracts and one

year's interest, and that aside from that credit he

had made no payments on his contracts and the only

payment was the original $3.00 per acre paid by his

predecessor in interest.

STIPULATION

IT IS STIPULATED AND AGREED By and

between counsel for plaintiffs and counsel for de-

fendants that the above and foregoing agreed

statement of facts may be settled by the Court as
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being all the evidence necessary or essential for the

proper presentation of the assignments of error of

defendants and plaintiffs in the consolidated cases

and as a true, correct and complete statement of all

the evidence essential to a decision of the questions

raised by said assignments of error by the Appellate

Court and that such statement is to be used upon

and to be appKcable to each of the appeals and

cross-appeals perfected herein.

RICHARDS & HAGA,
Solicitors for Plaintiffs.

0. C. HALL and

HOMER C. MILLS,

Solicitors for Defendants.

ORDER
It appearing that the above and foregoing state-

ment of evidence has been agreed to by the Solici-

tors for the respective parties in accordance with

the above stipulation and that the same contains

all the evidence necessary or essential for the prop-

er presentation of the assignments of error of de-

fendants and plaintiffs in the consolidated cases

;

IT IS THEREFORE ORDERED, That the same

be settled and allowed as a true, correct and com-

plete statement of all the evidence essential to a de-

cision of the questions raised by said assignments

of error by the Appellate Court, and that such

statement may be used in and be applicable to each
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of the appeals and cross-appeals perfected herein.

Dated this 4th day of February, 1925.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Feb. 4, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

PETITION FOR APPEAL

To the Honorable Frank S. Dietrich, District Judge

of the above entitled Court:

The above named defendant feeling himself ag-

grieved by the decree made and entered in this

cause on November 4, 1924, and the order of the

court dated December 29, 1924, denying petition

for rehearing, do hereby appeal from said decree

to the Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the Assignment of

Errors, which is filed herewith, and he prays that

his appeal may be allowed, and that citation issue

as provided by law, and that a transcript of the

record, proceedings and papers upon which said

decree was based, duly authenticated, may be sent

to the United States Circuit Court of Appeals for

the Ninth Circuit sitting at San Francisco.
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And your petitioner further prays that the prop-

er order touching the security to be required of him

to perfect their appeal be made.

HOMER C. MILLS,

Solicitor for Defendant.

The petition granted and the appeal allowed

upon giving bond conditioned as required by law in

the sum of $100; if a supersedeas is desired, the

amount of the bond is fixed at $3000 and upon said

supersedeas bond being filed and approved by this

court, same shall operate as a supersedeas.

FRANK S. DIETRICH, Judge.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PETITION FOR APPEAL

The above named plaintiff. Commonwealth Trust

Company of Pittsburgh, a corporation. Trustees,

conceiving itself aggrieved by the decree in the

above entitled cause dated as of November 1 and

entered November 4, 1924, does hereby appeal from

said decree to the United States Circuit Court of

Appeals for the Ninth Circuit, for the reasons speci-

fied in the assignment of errors which is filed here-

with; and your Petitioner prays that this appeal

may be allowed and that citation issue as provided
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by law and that a transcript of the record, proceed-

ings and papers upon which said decree was based,

duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, upon filing bond as provided by law.

Dated this 26th day of January, 1925.

RICHARDS & HAGA,
Solicitors for Plaintiff.

ORDER ALLOWING APPEAL

AND NOW, to-wit, on the 26th day of January,

1925, IT IS ORDERED that the above petition be

granted and that the appeal be allowed as prayed

for, upon plaintiff's giving bond as required by law

in the sum of $100.00, to be approved by this Court.

FRANK S. DIETRICH,
District Judge.

Endorsed, Filed Jan. 26, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

ASSIGNMENT OF ERRORS

And now, on this the day of January, 1925,

came defendants by their solicitor. Homer C. Mills,

and says that the decree entered in the above

cause on November 4, 1924, is erroneous and unjust

to defendants.
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1. Because the Bill of Complaint, as amended,

does not state any matter of equity entitling plain-

tiff to the relief prayed for, nor are the facts as

stated sufficient to entitle plaintiff to any relief

against defendants.

2. Because the court erred in failing to rule

upon and sustain the motion of defendants for

non-suit, upon the ground:

"That there is a defect of parties defendant, in

that indispensable parties, being all the other set-

tlers on the project similarly situated, are not

made parties defendant."

3. Because the court erred in holding the cause

of action sued upon was divisible and not entire,

and in holding that plaintiff could recover without

proving a strict or substantial performance of the

contract, after having alleged in its bill, a strict

Tierformance thereof.

4. Because the court erred in holding that de-

fendants and their predecessors in interest, did not

contract for a specific amount of water, and in

holding that the duty of water was material under

the issues as framed.

5. Because the court erred in allowing plaintiff

interest from April 1, 1912 at the rate of 8% per

annum upon the water contracts or water rights

sought to be foreclosed in this action for the fol-

lowing reasons:
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(a) That said water contracts and each of

them, contain a provision as follows: "All interest

accruing prior to the date notice is given to the

entrymen that the company is prepared to furnish

water under the terms of this contract is hereby

waived." And the evidence in the case conclusively

establishes the fact that the plaintiff or its predeces-

sors in interest were never at any time prepared to

furnish water pursuant to the terms of said con-

tract.

(b) That the evidence establishes the fact that

plaintiff's claim against said defendants was an un-

liquidated one and uncertain, as to the right of the

recovery as well as the amount thereof, and not

capable of computation by fixed values or prices,

and that by reason thereof, the defendants, prior

to the entry of the decree herein, were unable to

tender or pay to the plaintiff an amount certain or

definite, and thereby stop the running of interest

upon said contracts.

(c) That if the plaintiff was entitled to any

interest upon said contracts, the rate should have

been 6% per annum as called for by the terms of

the water contracts and the court erred in allowing

interest at any greater rate.

6. Because the court erred in determining that

plaintiff was entitled to a lien, the undisputed testi-

iiony disclosing that defendants will not receive,

and have not received in the past, to exceed 76%



vs. Commonwealth Trust Co. of Pittsburgh, et al. 195

of the duty of water as fixed by the court, and

under the provisions of the Carey Act Law and the

Statutes of Idaho, no lien can attach or be created,

until the lands described in the decree have been

reclaimed with "an ample supply of water" "actual-

ly furnished," for its irrigation and cultivation, a

personal judgment having been denied plaintiff.

7. Because the court erred in rendering judg-

ment for plaintiff without requiring it to bring in

as parties defendant all other settlers upon said

project within said 35,000 acre area.

8. Because the court erred in rendering judg-

ment for plaintiff, without first requiring it to

acquire and make appurtenant to said 35,000 acre

area, all water rights of said project.

9. Because the court erred in determing that

2 1/3 acre feet was a proper duty of water, being

based upon economical use of water instead of a

beneficial use and further that the contracts called

for the specific amount of 4.2 acre feet each irriga-

tion season.

Wherefore, the defendants pray that said decree

be reversed and that the District Court be in-

structed to enter such decree as may be proper

under the record of this suit.

HOMER C. MILLS,

Solicitor for Defendants.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

ASSIGNMENT OF ERRORS

AND NOW COMES The plaintiff, Commonwealth

Trust Company of Pittsburgh, a corporation. Trus-

tee, and having prese]»ted an appeal to the United

States Circuit Court of Appeals of the Ninth Cir-

cuit from the decree in the above entitled cause,

dated as of November 1 and entered November 4,

1924, says that said decree, made and entered as

aforesaid, and the decision made and filed by the

Court in said cause on or about the 17th day of

October, 1924, are erroneous and unjust to plain-

tiff and particularly in the following respects

:

I.

Because the Court erred in holding and deciding

that defendants were entitled to any offsets or de-

ductions whatever from the contract price as

against plaintiff to whom the contracts involved

in this action had been assigned for a valuable con-

sideration prior to any defense having been as-

serted or setoffs accrued, and prior to any determin-

ation that there was a shortage of water on the

Salmon River Project.

II.

Because the Court erred in holding and deciding

that plaintiff, as assignee of the water contracts

involved in this action, stood in the shoes of the

Construction Company, and in holding that offsets
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and deductions which were good as against the Con-

struction Company were also good as against plain-

tiff.

III.

Because the Court erred in holding and deciding

in effect that the rights of the parties were to be

determined by the provisions of the Settlers' Con-

tracts instead of holding that plaintiff was entitled

to a lien under the Federal Carey Act and the State

statutes adopting the same, upon the undisputed

evidence which showed that patent from the United

States had issued after proof of reclamation in ac-

cordance with the requirement of the Carey Act

and that the statutory lien had been fully earned.

IV.

Because the District Court erred in holding and

deciding that plaintiff was not entitled to any in-

terest prior to April 1, 1912.

V.

Because the Court erred in not holding and de-

ciding that the system having been substantially

completed and the notices required by the contracts

and the State law having been given after a full

investigation by the State Engineer and State

Board of Land Commissioners, plaintiff was en-

titled to collect interest at the rate of eight per cent

per annum from April 12, 1911.
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VI.

Because the Court erred in allowing defendants

to amend their amended answers so as to tender an

issue on the question of plaintiff's right to interest

for the year 1911 after all the evidence in the cause

had been taken and the case had been finally sub-

mitted.

VII.

Because the Court erred in holding and deciding

that defendants were entitled to a deduction or

offset at the rate of $14.00 per acre for 24 7o of the

irrigable acreage under their contracts representing

expenditures for improvements in the way of fenc-

ing, clearing, and first breaking of the ground on

that proportion of their acreage.

VIII.

Because the Court erred in allowing defendants'

setofi' for improvements as of the date of the con-

tract and in allowing defendants interest thereon

long before such improvements were made. Setoffs

should have been allowed as of the date of the de-

cree, when the amount tliereof was liquidated and

not as of the date of the commoncenicnt of interest

on the principal d;ie under the contract.

IX.

Because the Court erred in holding and deciding

tliat plaintiff was only entitled to recover 7G% of

the contract price with interest thereon from April
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1, 191.2, after deducting an offset at the rate of

$14.00 per acre for 24% of the irrigable acreage.

X.

Because the Court erred in not holding that

plaintiff was entitled to recover the full amount of

the contract price without setoffs for alleged im-

l.rovements.

WHEREFORE, The said plaintiff prays that the

decree entered herein may be modified by this

Court and that said District Court be directed to

enter a decree in plaintiff's favor for the full

amount claimed by it.

RICHARDS & HAGA,
Solicitors for Plaintiff,

Endorsed, Filed Jan. 26, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS:
That the United States Fidelity and Guaranty Com-

pany, a Maryland corporation, as surety, does here-

by acknowledge itself to be indebted to Common-
vrealth Trust Company of Pittsburgh, a corporation.

Trustee, appellee in the above cause, in the sum of

One Hundred ($100.00) Dollars, conditioned that

whereas, on November 4, 1924, in the District Court
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of the United States for the Southern Division, Dist-

rict of Idaho, in a suit pending in that Court, where-

in Charles L. Sallee, a bachelor, was defendant and

Commonwealth Trust Company of Pittsburgh, a

corporation. Trustee, was plaintiff, a decree was

rendered against said Charles L. Sallee, and an

order having been made on December 29, 1924,

denying petition for rehearing therein and the said

Charles L. Sallee, a bachelor, having obtained an

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and filed a copy thereof

in the office of the Clerk of the Court to reverse the

said decree, and a citation directed to the said Com-

monwealth Trust Company of Pittsburgh, a corpor-

ation. Trustee, citing and admonishing it to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

in the City of San Francisco, in the State of Cali-

fornia, on the 5th day of February, 1925, next.

Now, if the said Charles L. Sallee, a bachelor,

shall prosecute his appeal to effect and answer all

cost if he fails to make his plea good, then the

above obligation to be void, else to remain in full

force and effect.

Dated January 13, 1925.

UNITED STATES FIDELITY AND
GUARANTY COMPANY,

By STUART H. TAYLOR,
Its Attorney-in-Fact.

(SEAL) Residing at Twin Falls, Ida.
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The foregoing bond approved as to form and

sufficiency this 15th day of January, 1925, but not

to operate as a supersedeas.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Jan. 15, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS,
That we. Commonwealth Trust Company of Pitts-

burgh, a corporation, Trustee, as Principal, and

Boise Title and Trust Company, a corporation, as

Surety, are held and firmly bound unto the defend-

ants in the above entitled cause in the just and full

sum of One Hundred Dollars ($100.00), for the

payment of which well and truly to be made we bind

ourselves and each of us and our and each of our

successors and assigns, firmly by these presents.

Sealed with our seals and dated this 28th day of

January, 1925.

The condition of this obligation is such, that

WHEREAS, the above named plaintiff. Com-
monwealth Trust Company of Pittsburgh, a cor

poration, Trustee, has prosecuted an appeal to the
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United States Circuit Court of Appeals for the

Ninth Circuit from the decree dated as of November

1 and entered November 4, 1924, in this cause, and

from the decision of the Court rendered therein on

or about October 17, 1924;

NOW, THEREFORE, If the above named plain-

tiff and appellant shall prosecute its said appeal to

effect and answer all costs, if it shall fail to sustain

its said appeal, then the above obligation shall be

void, otherwise the same shall be and remain in full

force and virtue.

IN WITNESS WHEREOF, The said Principal,

Commonwealth Trust Company of Pittsburgh, a

corporation, Trustee, has caused its name to be

hereunto subscribed by its Solicitors of record and

the said Surety, Boise Title and Trust Company, a

corporation, has caused its name to be hereunto sub-

scribed by its duly authorized officers and its cor-

porate seal affixed the day and year first above

written.

COMMONWEALTH TRUST COMPANY OF
PITTSBURGH, a corporation. Trustee,

(SEAL) By RICHARDS & HAGA,
Its Solicitors.

BOISE TITLE AND TRUST COMPANY,
By S. H. HAYS,

Attest: President.

W. J. ABBS,

Secretary.
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Approved this 28th day of January, 1925.

FRANK S. DIETRICH,

Endorsed, Filed Jan. 28, 1925. District Judge.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

CITATION ON APPEAL

UNITED STATES OF AMERICA to COMMON-
WEALTH TRUST COMPANY OF PITTS-

BURGH, a corporation. Trustee,

GREETINGS:

You are hereby notified that in a certain case

in equity in the United States District Court, in and

for the District of Idaho, Southern Division, where-

in Commonwealth Trust Company of Pittsburgh, a

corporation. Trustee, is complainant, and Charles

L. Sallee, a bachelor, is defendant, an appeal has

been allowed the defendant therein to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. You are hereby cited and admonished to be

and appear in said court at San Francisco, thirty

days after the date of this citation, to show cause,

if any there be, why the order and decree appealed

from should not be corrected and speedy justice

done the parties in that behalf.

Witness the Hon. Frank S. Dietrich, Judge of

the United States District Court for the District of
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Idaho, Southern Division, this 5th day of January,

1925. FRANK S. DIETRICH,

United States District Judge.

Service of copy of above citation admitted Jan-

uary , 1925.

RICHARDS & HAGA,
Solicitors for Plaintiff.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CITATION

THE PRESIDENT OF THE UNITED STATES TO
THE ABOVE NAMED DEFENDANT
CHARLES L. SALLEE, AND TO HOMER
C. MILLS, ESQ., HIS SOLICITOR,

GREETINGS:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City

of San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

an appeal filed in the Clerk's office of the District

Court of the United States for the District of Idaho,

Southern Division, wherein Commonwealth Trust

Company of Pittsburgh, a corporation, Tinistee, is

plaintiff, and Charles L. Sallee, a bachelor, is defend-
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ant, to show cause, if any there be, why the judg-

ment and decree in said appeal mentioned should

not be corrected and speedy justice should not be

done in that behalf.

WITNESS, the Honorable Frank S. Dietrich,

Judge of the United States District Court for the

District of Idaho, Southern Division, this 26th day

of January, 1925.

FRANK S. DIETRICH,

Judge of the United States

District Court for the Dist-

rict of Idaho, Southern Di-

• vision.

Service of the above Citation and receipt of a

copy thereof is hereby admitted this 26th day of

January, 1925.

HOMER C. MILLS,

Sollicitor for Appellee.

Endorsed, Filed Jan. 28, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

STIPULATION

IT IS HEREBY STIPULATED AND AGREED,
By and between the parties to the above entitled

causes, through their respective attorneys, as fol-

lows:
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1. That the following exhibits shall be certified

by the Clerk of the above entitled Court to the Clerk

of the United States Circuit Court of Appeals for

Ihe Ninth Circuit, to-wit:

Plaintiff's Exhibits 1, 2, 3, 4, 5, 6, 7 and 8 in Case

No. 974.

Plaintiffs' Exhibit 1 in Cause No. 738.

Plaintiffs' Exhibits 4, 5 and 6 in Cause No. 747.

Exhibit No. 32 in Commonwealth Trust Com-

pany vs. Glavin, introduced in this action by de-

fendant.

Exhibits A 1-A 11, inclusive, introduced in Cause

No. 710.

2. That if said Circuit Court of Appeals for

the Ninth Circuit shall, of its own motion, deter-

mine that any part of the record not included in the

printed transcript specially printed for use on this

appeal should have been so included for the infor-

mation or convenience of the Court, or if either

party shall hereafter conclude that any additional

part of the record, whether certified to said Circuit

Court of Appeals or not, should be a part of the

printed record, the same may be certified to the

said Circuit Court of Appeals, and, if required,

printed as a supplement to the record at the ex-

pense, in the first instance, of both parties jointly, if

required by the Court, and otherwise at the ex-
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pense of the party desiring to have the same certi-

f*.ed or printed.

Dated this 6th day of February, 1925.

HOMER C. MILLS,

0. C. HALL,
Solicitors for Plaintiff . .

and Appellants.

RICHARDS & HAGA,
Solicitors for Plaintiffs and

Cross-Appellants.

Endorsed, Filed Feb. 9, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

STIPULATION

WHEREAS, The above entitled actions were by

order of Court consolidated for the purpose of trial

and separate decrees entered in each cause, and

WHEREAS, The defendants in each of the above

entitled cases and the plaintiffs in each of said

cases have taken appeals which have been allowed,

and

WHEREAS, It is the desire of the parties to

such appeals that but one transcript on appeal be

prepared, and
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WHEREAS, The assignments of error in each

case are the same with the exception of People

Savings and Trust Company vs. Caudle, No. 974,

NOW, THEREFORE, IT IS HEREBY STIPU-

LATED AND AGREED, by and between the re-

spective parties to the above entitled causes, through

their Solicitors of record, as follows

:

1. That the record on appeal is to be prepared

in the case of Commonwealth Ti-ust Company of

Pittsburgh, a corporation. Trustee, plaintiff, vs.

Charles L. Sallee, a bachelor, defendant. No. 738.

2. That the appeals of defendants in the above

entitled causes were allowed on January 6, 1925,

and bonds on appeal approved and filed by said de-

fendants on January 15, 1925, except in case No.

974 in which the bond was approved and filed on

January 5, 1925; that the cross-appeals of plain-

tiffs in said causes were allowed on January 26,

1925, and the bonds required were approved and

filed January 28, 1925.

3. That in the case of Peoples Savings and

Trust Company vs. Frank Caudle, et ux. No. 974,

defendants, in addition to the assignments of error

contained in the case of Commonwealth Trust Com-

pany vs. Charles L. Sallee, make the following ad-

ditional assignment of errors, to-wit:

5. Because the Court erred in failing to

credit the sum of $341.36 paid as interest for
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the year from April 1, 1911 to April 1, 1912,

after the court found that no interest for the

year 1911 could be recovered.

That plaintiff's assignments of error numbered

JV and V in the case of Commonwealth Trust Com-

pany vs. Charles L. Sallee are omitted from plain-

tiff's assignments of error in the said cause of Peo-

ples Savings and Trust Company of Pittsburgh vs.

Caudle.

4. That the Clerk of the above entitled Court

shall include in his transcript of the record to be

filed in the United States Circuit Court of Appeals

for the Ninth Circuit, pursuant to the appeals al-

lowed as aforesaid, the following papers in the case

of Commonwealth Trust Company of Pittsburgh,

a corporation, Trustee, plaintiff, vs. Charles L. Sal-

lee, a bachelor. No. 738, to-wit:

Bill of complaint as amended.

Amended answer and cross bill.

Answer to cross bill.

Motion to amend amended answer in consolidat-

ed causes filed about July 7, 1924.

Memorandum decision on defendants' motion to

amended, filed September 6, 1924.

Defendants' motion to amend the amended an-

swer, filed September 11, 1924.
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Order allowing defendants' motion to amend to

conform to proof, filed September 15, 1924.

Order allowing plaintiff to submit further evi-

dence, filed September 16, 1924.

Decision filed on or about October 18, 1924.

Decree.

Order denying petition for rehearing.

Agreed statement of facts with any stipulations

and orders concerning same.

All papers filed in connection with the appeal of

defendants, in said cause No. 738, to-wit:

Assignments of error as amended by stipulation.

Petition for appeal.

Order allowing appeal.

Bond on appeal.

Citation.

All papers filed in connection with the appeal of

plaintiff in said cause No. 738, to-wit:

Assignments of error.

Petition for appeal.

Order allowing appeal.

Bond on appeal.

Citation.
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Any and all stipulations and orders signed and

filed in connection with the consolidation of said

appeals.

5. That the Clerk in preparing the above record

will omit the title of all pleadings except the com-

plaint of plaintiffs, but in lieu thereof will insert

the words, "Title of Court and Cause," to be follow-

ed by the name of the pleading or instrument, and

will also omit the verification of all pleadings but

in lieu thereof will insert, wherever the pleading is

verified, the words, "Duly Verified."

6. That this stipulation is in lieu of the praecipe

filed by defendants and appellants, and the filing

of separate praecipes by plaintiffs and cross appel-

lants is hereby waived.

Dated this 27th day of January, 1925.

RICHARDS & HAGA,
Solicitors for plaintiffs and

Cross Appellants.

HOMER C. MILLS,

Solicitor for Defendants

and Appellants.

0. C. HALL, and

HOMER C. MILLS,

Solicitors for Defendants

and Appellants, A. E. Cald-

well, Nellie J. Caldwell and

Salmon River Lumber Com-
pany, a co-partnership.
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ORDER

The above stipulation of the parties providing

for the consolidation of said causes and the print-

ing of a single record in case No. 738, and providing

for the papers to be included in such record, is

hereby approved, and it is ordered that the record

as set forth in said stipulation in the case of Com-

monwealth Trust Company of Pittsburgh, a corpor-

ation. Trustee, vs. Charles L. Sallee, a bachelor. No.

738, shall be printed and sent to the Circuit Court

of Appeals and that the records in the other causes

other than as set forth in said stipulation need not

be printed, subject to the approval of the Appellate

Court.

Dated this 28th day of January, 1925.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Jan. 28, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

CLERK'S CERTIFICATE

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing pages, numbered from

1 to 213, inclusive, to be a full, true and correct
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transcript of the pleadings and proceedings in the

above entitled cause, and that the same together

constitute the transcript of the record herein upon

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, as requested by the

Stipulation filed herein in lieu of a Praecipe.

I further certify that the cost of the record here-

in amounts to the sum of $256.95, and that the ap-

pellants have paid $190.28 thereof, and $66.67 have

been paid by the cross-appellants.

Witness my hand and the seal of said Court this

26th day of February, 1925.

W. D. McREYNOLDS,
(SEAL) Clerk.
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STATEMENT
This appeal iuvolves several actions which were

consolidated both for hearing in the lower court

and on this appeal b}^ stipulation of parties and

orders of court.

The bill of complaint In all these actions is ex-



actly alike except as to the description of the

lauds iuvolved. The answers of all of the defend-

ants except Frank Caudle and wife, are similar

in all respects except as to lands iuvolved.

The suits are iu all respects so far as the plain-

tiffs below are concerned, similar to other suits

that have been before this court, and involve the

enforcement of alleged liens under water contracts

(m the Salmon River Project in Twin Falls Coun-

ty, State of Idaho.

The facts in these cases are as follows

:

George F. Sprague, et al. applied to the State

Board of Land Commissioners at Boise, Idaho, on

August 12, 1907, to have the state make applica-

tion to the Federal government for the segrega-

tion of certain lands under the Federal Carey

Act Law, and in the application represented that

the}'^ had been nmking surveys and plans for the

construction of extensive irrigation works in Twin

Falls County ''for the i)urpose of irrigating a large

tract of land." That tluM' wished to "construct

irrigation works which will cover nu<l irrigat<'

and rendf^r fit for farming and the growing of

crops adapted to the climate of that locality ui)on

said tract of arid laud, including an area of ap-

proximately 150,000 acres."

That the applicants requested that in order

"to discourage delays in ac(iuii'ing water rights

for the irrigation of lau<l so entered by th(MH

(the entrymen) request that they may charge lo

such (mtrvmen an increased cost i>er acre for



shares of water rights sohl to them for their said

lauds, of |1.80 per acre for the first years of de-

lay, and au additional |1.80 per acre for each ad-

ditional year of delay in application for the pur-

chase of such shares of water rights." On the sanu^

day, to wit: on August 12, 1907, the State En-

gineer submitted a report approving of the ap-

})li('atiou.

The ('(mtracts introduced l)y plaintiffs in sup-

|>ort of the allegations of the complaints in the

respective consolidated cases were entered into

by the predecessors of defendants and are all

similar in form, tenor and effect, with the ex-

ception of the description of the lands involved,

the number of shares, the names of the respective

settlers, and tlie dates of the contracts. (Rec. pp.

111 and 112).

The contract is then set forth in full at pages

112 to 120 inclusive. This contract entitles the

owner to receive one hundredth of a cubic foot

of water per acre per second of time for the laud

described tlierein, "In accordance with the terms

of the contract between the State of Idaho and

the Twin Falls Salmon River Land and Water

Company and thiis- cert ifirate aJf<o enfitlcfi the

owner to a proportiofiate interest in the dam,

canal, water rifihts and all other ricjhts and fran-

rhises of the Tirin FaJJst ^^aJnwn River Land and

Water Company, based upon the number of shares

fiufillv sold In accordance with the said contract
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botween the said company and tlio State of Idaho.'*

(Kec pp. 114).

(:Menio. The writer of this brief in fur-

nishin.n' copy for tlie ])rinter. calh'd for cn])-

ital leters in certain })laces. Tlr^ ])rinter has

nsed italics. Tpon r(M'(Mvin,ii' ])roof from t]i<'

printer the writer discovered tliis mistake

bnt it wns too late to correct same and com-

ply with the rnles of conrt as to the time of

filinp;' brief. The writer therefore places this

memo in tlie brief for the purpose of sayinGj

to the conrt that chatever italics appear in

the brief are onrs).

It is further provided in said contract as fol-

lows: "This agreement is made in accordance

with the provisions of said contract between the

State of Idaho and the company, which, together

with the laws of the State of Idaho, under which

this agreement is made, shall be regarded as de-

fining the rights of the respective parties, and

shall regulate the provisions of the shares of

stock to be issued to the purchaser by the Salmon

Iviver Tanal Company, Limited." ( Kec. pp. 115).

It is further provi<led in said ccmtract that:

"The consideration for the water rights hereby

agreed to be conveyed is the sum of 11,000.00 and

the balance thereof remaining due after the cash

payment hereinbefore acknowledgcMl, to-wit : the

sum of 11,480.00, is due and payable as follows,

to-Avit

:



Deferred Payment

Due April 1st. Prin. Int. Amount

1st 1911 1 80.00 188.80 1168.80

2nd 1912 80.00 84.00 164.00

3rd 1913 80.00 79.20 159.20

4th 1914 80.00 74.40 154.40

5th 1915 80.00 69.60 149.50

fith 1916 160.00 64.80 224.80

7th 1917 160.00 55.20 215.20

8th 1918 160.00 45.60 205.60

9th 1919 200.00 36.00 236.00

10th 1920 200.00 24.00 224.00

11th 1921 200.00 12.00 212.00

"Interest from April 1st, 1910, at 6% per an-

num shall be paid annually, but if interest is not

*paid within thirty days from the date the same

falls due then in such ease it shall be computed

for the' entire period at the rate of 87o per

annum."

''All interest accruing prior to the date on which

notice is Given to the entryman that the Company

is prepared to furnish water under the terms of

this contract is herehjj waived." (Rec. pp. 115 and

116).

It is further provided in said contract as fol-

lows: "This contract is made pursuant to and

subject to the contract between the C'omi)anY and

the State of Idaho and the existing' laws of said

State." (Rec. pp. 118).

Tn the contract between the State of Idaho and



8

the Tw'm Fallfs Haliuou iiiver Land aud Water

Company, the latter compaiix' is the party of the

second part, and in said contract, among other

things it is provided that : "Said party of the

second part further agrees and undertakes that

it will sell or cause to be sold to the person or

persons filing upon any of the lands herein de-

scribed or to the owners of any other lands not

described herein but which are or may be sus-

ceptible of irrigation from its canal system by

good and sufficient contract of sale irilJi rif/lit of

jwsscfisioii and CH joijntciif hij tlie piii'cliuscr pcnd-

iu<j its fulfilDiciif a water right or share in said

canal for each and every acre filed upon or pur-

chased from the state or acquired from the United

States. Each of said shares or water rights shall

represent a carrying capacity in said canal suf-

ficient to deliver water at the rate of one-hun-

dredth (1-100) of one (1) cubic foot of water per

second of time and each share or water right

sold or contracted to be sold as herein provided

shall also represent a proportionate interest in

said canal and irrigation works together with all

rights and franchises therein based upon the num-

ber of shares finally sold in said canal." (Kec.

pp. 128).

It is further provided in the contract that the

Twin Falls Salmon River Land au<l Water Com-

pany shall sell its water rights "to the person or

persons filing upon any of said lands a I a price
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not exceedhuj Forty Dolhirs (|40.00) per nharc

to he paid for as follows^

"One-fifth iu cash (1-5) at tho time of sale and

the remainder in five equal annual installments

bearing- interest at the rate of six per cent (C%)

per annum payable annually. To the person or

persons purchasiniz; any portions of sections No.

1() or 3(), whicli are susceptible of irrigation and

reclamation from this canal at a price not to

exceed Thirt}^ Dollars (|30.00) per share pro-

vided said water rights are pruchased within one

year after the purchase of lands from the State

and not e.rceedinf/ Forfi/ BoJlarn (|40.00) per

fduirc at any time thereafter: said payments upon

State lands to be made one-seventh (1-7) at the

time of purchase and the remainder in six (G)

equal annual installments with interest thereon

at the rate of six ])er cent ((J/f
)

per annum pay-

able annually. /// caxe tJie pureJia.ser or entry-

man on desert lands, homestead hinds or lands

other than those seyref/ated under the Carey Aet

deelincs to parehase water riyhts irithin one year

after the Carey Aet lands are throvn open for

settlement, the sum of tiro dollars and forty cents

(|2.40) may he added to the price of water rights

for each years delay or fraction thereof. No

charge shall be made for water rights for lands

taken b}'- the right of way for any railroad filing-

its plat with the State Board of Land Commis-

sioners prior to June 1, 1908, and all entries of

land shall be made subject to such right of way.''
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''This agreemeut shall not bo construed to pre-

vent tlie sale of shares of water rights on terms

more favorable than those herein provided or to

I)re\'ent the payment of installments on the pur-

chase price in advance of maturity of the same at

the o})tion of the purchaser hiii in no c(i!^e ^haU

rvntvr I'ights or sIkii-cs he (Jcdinitrd to ani/ landfi

hrforr nirntioncd or soUJ hcf/ond the ('(irri/inf/

capav'tiij of the canal or in crccss of the appro-

priation of water therefor:' (Rec. pp. 129 and

130).

Patent was issued for the lands involved in

these actions as well as other Carey Act lands

witliin said segregation on tlie lolli day of J'rcU-

uary, 1921, from the United States to the State

of Idaho. (Rec. pp. 143 and 115).

On April 12, 1911, there were valid and out-

standing water contracts for approximately 73,000

acres of land. Prior to the institution of the suits

involved, 13,000 acres of these contracts were can-

celled. On October 18. 1917. the State Board of

Land Commissioners and the Commissicmer of

the General Land Office of the United States held

a joint meeting and tlie Uommissionei- of the Lnnd

Office recommended to the State Land Roard

that the project be cut down to 35,000 acres; that

said Land P.oard on March 13, 1918, adopted a

resolution approving this recommendation. (Rec.

pp. 145 and 140 ).

On April 13, 1911, the construction company
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published a notice in the Twin Falls News, at

Twin Falls, Idaho, that it "Is now prepared to de-

liver water for irrigation from said canal system

to anyone who may have entered under the pro-

visions of said Carey Act any of the lands here-

inafter described." (Rec. pp. 147).

That the lands described embraced the lands in-

v<)]v(mI in tliese actions. That on the same day

tlie construction company published in the same

paper that tliey would furnish "Three irrigations

of 10,000 acre feet each to the tract, unless sub-

sequent experience determines that this p^an

should be modified." (Rec. pp. 148),

To the introduction of this evidence objection

was made on the grounds that the same was ir-

revalent and immaterial.

Another notice that water would be ready for

delivery was published for three weeks in the

Hollister Herald in the issues from April 7, 11)11,

and ending April 21, 1911. The notices as set

out were tlie only notice given pursuant to the

third subdivision of Paragraph Three of the Set-

tlers' contract. ( Kec. pp. 147 to 150 inclusive).

That a large amount of evidence was admitted

touching the duty of water, that this duty was

fixed at two and one third (2 1-3) acre feet.

That the court found and determined that de-

fondants "Had received in the past 7(5 per cent

of two and one-third (2 1-3) acre feet for each

acre of irrigable land described in the decrees
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and assuming that all water appurtenant to said

project be equally distributed over the patented

area of 35,000 irrigable acres, such definulants

would realize 7(1 per cent of two and one third

(2 1-3) acre feet per irrigable acre in the future."

(Rcc. pp. 150 and 151).

That the defendants before the Examiner,

moved the court for non-suit, one of the grounds

for the motion being: "That there is a defect of

parties defendant in that indispensable parties,

being all the other settlers on the project sim-

ilarly situated are not made parties defendant."

(Kec. pp. 151).

That said motion for non-suit was never pre-

sented to the court until the final submission of

the consolidated cases and then only as a portion

of the typewritten record of testimony taken be-

fore the Examiner and that the defendants in

their briefs im final submission of said cases argued

the question of parties along witli other questions;

that no ruling was nuide or re(]uested upon said

motion, other than the decision and decrees ren-

dered. (Rec, pp. 151).

That at the time the decrees were entered there

were outstanding water contracts for which set-

tlement had not been made to the extent of

1009.84. That of Ihe 35,000 irrigable acres in-

cluded in tlie irrigation project settlement has

been made for cash or mortgages with all but
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about 12,000 acres, wbicli acreage includes the

lauds iuvolved in this action.

At the time the contract was entered into be-

tween the State of Idaho and the Twin P'alls

Salmon Kiver Land and Water Company, "It was

the intention of the company to furnish water

during the year of 1910 and not cliarge the pur-

chaser for the delivery of water until after the

first year's crops had ben harvested."' ( Rec. pp.

1G7).

"Water was not available to the settlers for the

3'ear 1911 for the irrigation of crops. See evi-

dence of witnesses and exhil)its on behalf of de-

fendants, (llec. pp. 152 to 18() inclusive).

See opinion of lower court. (Rec. pp. 89 and 90).

SPECIFICATION OF ERRORS
The decrees entered in the above entitled cases

November 4, 1924, are erroneous and unjust to

defendants; appellants here.

I.

Because the bill of complaint as amended does

not state any matter of equity entitling defend-

ants to relief praj^ed for nor are the facts as

stated sufficient to entitle plaintiff to any relief

against defendants.

II.

Because the court erred in failing to rule upon

and sustain the motion of defendants for non-

suit, upon the ground : "That there is a defect
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of parties defendant, in that indispensable parties^

being all the other settlers on the project similar-

ly situated, are not made parties defendant.

Niles Bement Pond Co. v. Iron Moulders
Union, 254 U. ^. 77: ()5 L. Ed. 145.

Simpkin's "A Federal Suit in Equity",

2nd Ed. 231.

Commonwealth Trust Co. v. Smith, 273

Fed. 1.

Simpkin's "Federal Practice," 49G.

Thayer v. Life Association, 112 U. S.

717, 719.

I^ank V. Dadford, 80 Fed. 5(;9.

Swan Land & Cattle Co. v. Frank, 14S

U. S. 003 at p. Oil.

IIL

Because the court erred in holding the cause

of action sued upon was divisible and not entire,

and in holding that plaintiff could recover with-

out proving a strict or substantial performance of

the contract, after having alleged in its bill, a

strict performance thereof.

IV.

Because the court erred in holding that de-

fendants and their predecessors in interest did

not contract for a specific amount of water, and

in holding that the duty of water was material

under the issues as framed, and in basing the

amount of recovery upon a percentage of what

was ascertained by the court to be the duty of

water instead of upon a percentage of the amount
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of water contracted to be sold by plaintiffs pre-

decessors in interest to defendant's predecessors

ill interest.

Hanes v. Idaho Irrigation Co., Ltd., 21

Idaho 533.

Tapper v. Ida. Irrig. Co., Ltd., 30 Ida.

p. 91; 210 Pac. p. 591.

.State V. Twin Falls, (4r. Water Co., 30

Ida. at p. 77.

State V. Twin Falls L. & AVater (^o., 217

Pac, 254, 255.

IJoley V. Twin Falls Canal (%)., et al, 217

Pac. 258. (Ida. case).

Twin Falls Oakley Land & ^Vater Co., vs.

Martens, 271 Fed. 428 at pp. 431, 432,

and bottom of p. 433.

V.

Because the court erred in allowing plaintiff in-

terest from April 1, 1912, at the rate of 8 per

cent per annum upon the water contracts or

water rights sought to be foreclosed in this action

for the following reasons:

(a) That the said water contracts and each

of them, contain a provision as follows: ''All

interest accruing prior to the date notice is given

to the entrymen that the company is prepared to

furnish water under the terms of this contract is

hereby waived." The evidence in the case con-

clusively establishes the fact that the plaintiff

or its predecessors in interest were never at any

time prepared to furnish water pursuant to th(^

terms of said contract.
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(bj That the evidence entablishes the fact

that plaintiff's claim against said defendants was

an unliquidated one and uncertain, as to the right

of the recovery as well as tlie amount thereof,

and not capable of computation b.y fixed values

or prices, and that by reason thereof, the defend-

ants, prior to the entry of the decree herein, were

unable to ten<ler or pay to the plaintiff an amount

certain or definite, and thereby stop the running

of interest U])on said contracts.

(c) That if the plaintiff was entitled to any

interest upon said contracts, the rate sliould have

been (> per cent per annum as called for bv tiie

terms of the water contracts and should not have

been allowed except from the time of the entry

of the decree, or at the farthest, from the time

that patent was issued by the United States to

the State of Idaho on the 13th day of January,

1921. And the court erred in allowing interest at

any greater rate or for any greater lengtli of time.

Caldwell v. Twin Falls Salmon Iliver

Ivand and Water Co., 225 F(m1. 584, at

p. (501.

Twin Falls Salmon River Land and

Water Company v. (''ald\v(dl, 272 Vod.

359.

National Savings Bank, et al. v. Creswell,

et al. 100 r. S. 030, at j). VA:\, 25 L.

Ed. 713 at p. 715.

Ciarnett et al. v. Jenkins, et ak, S Feters

75, p. 86, 8 L. Ed. 870.
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(/hilds V. Xoilzel, 2(5 Ida. 120, See. 468G
II. S. Comp. Stat., IQIG as amended
June 11, 189().

State V. Twin Falls Salmon River Land
cV: AVater Co., et al., 30 Ida. GO, (IG, 72.

State Contract, para«>Tapli 8, Ilec. p. 128.

Settlers Contract, Kec. p. IIG.

Ilimeley v. Ivose, 5 Craneh. 313, 3 L. Ed.

Ill; r. S. (^omp. Star. 191G, Sec. 468()

(As amended by Act of June 11, 189G).

National Savings IJank etc. v. Cress-

well, 100 U. S. (;30 at p. ()43 ; 25 L. Ed.

713 at p. 715.

Caniett, el al. v. Jenkins, et al. 8 I'eters

75 at ]). i^i); 8 L. E<1. p. S7l>.

VI.

l>ecause the court erred in determining that

plaintiff was entitled to a lien, the undisputed

testimony disclosing that defendants will not re-

ceive, and have not received in the past, to ex-

ceed 7G per cent of the duty of water as fixed

by the court, and under the provisions of the

Carey Act Law and the Statutes of Idaho, no lien

can attach or be created, until the lands described

in the decree have been reclaimed with : "An am-

ple supply of water" "actually furnished" for its

irrigation and cultivation, a personal judgment

having been denied plaintiff.

S;'c. 4G8G U. S. Comp. Sta(. 191G as

amended June 11, 181)i).

Sec. 3018, 3011), Ida. Comp. Stat. 1019.

Cliilds V. Xeitzel, 20 Ida. 120.
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VII.

Because the court erred in rendering judgment

for plaintiff without requiring it to bring in as

parties defendant all other settlers upon said

project within said 35,000 acre area.

Niles liement Pond Co. v. Iron Moulders
Union, 254 U. S. 77, 05 L. Ed. 145.

Siuipkin's ''A I'edernl Suit in Ecjuity"

2nd Ed. 231.

Couimonwealtli Trust Co. v. Smith, 273

Fed. 1.

Affirmed by Sup. (^t. of the IT. S. on Ap-

peal Nov. 17, 1924. U. S. Sup. Ct.

Adv Sheets L. Ed. of Jan. 1, 1925,

No. 5, Page 80. Adv. Sheets Su]x Cr.

Rept. Dec. 1, 1924. Vol. 45. No. 3,

Page 20.

VIII.

Because the court erred in rendering judgment

for plaintiff, without first requiring it to acquire

and make appurtenant to said 35,000 acre area,

all water rights of said project.

IX

Because the court erred in determining that

2 1-3 acre feet was a proper duty of water, being

based upon economical use of water instead of a

beneficial use and furtlier tliat the contracts

called for the specific amount of 4.2 acre feet

each irrigation season.

X
Because the court erred in failing to credit

the sum of |341.3fi paid by Frank Oaudle, which
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payineut should have been credited upon the

principal amount found due from Caudle lo the

plaintiff.

XL
liecause the court erred in not providing in

its decree that upon sale of the premises "No

l)erson, company of persons, association or in-

corporated company, owning and holding any

lien, shall bid in or purchase any land or water

right at a greater price than the amount due on

said deferred payment for said watiU' riglit and

land, and the cost incurred in making the sale of

said land and water right" as provided in Sec.

3023 Ida. ("onip. Stat. 1919, and in decreeing thai

the "Overplus, if any, from the sale of any legal

subdivision shall be subject to the further order

of the court" instead of decreeing that : "Anv l>al-

ance remaining be paid" "to" the defendants as

provided for in Sec. 3025 Id;i. Co^^^]^. Stnt. 1919.

I^KIEF OF THE AKOUMENT

I.

I will not attempt in this brief to argue Speci-

fication of Error No. 1 but will expect to insist

upon same in oral argument.

II.

Defect ill Regard to Indispensable Parties.

As shown by the record at pages 151 and 152

at the time these cases were submitted to the

lower court there were outstanding water con-
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tracts ou EXCLUDED LANDS amountiug to

1,0()9.84 acres. That there was also outstanding

water contracts for which setth'iiieut had not been

made involved in suits similar to these actions,

involving 12,000 acres of land, including the lands

herein involved.

This court has said in an action arising from

this same Carey Act Segregation : "We are of

the opinion that this controversy cannot be solved

between the parties to this action. It is unfor-

tunate but there seems to be no escape from this

conclusion. All of the plaintiffs" (in these ac-

tions all of the defendants) "do not constitute a

claim having a commcm or general interest in the

question to be determined and cannot represent

other parties not similarly situated." * * * "The

settlers in one class are not similarly situated with

the settlers in the oth(»r class and one can not

represent the other. Their interests are not com-

mon, but in opposition."'

"We are of the further opinion that this con-

trovers3^ can not be solved upon the issues con-

tained in the pleadings."

"A <leterminatiou of the c(mtractual riglits be-

tween the parties is not sufficient."

"7f c/oc.v not (Icterinliir the important aiul ron-

trolJhifi fundumcntdl (pirsfioiis of Ihc statutory

law inrolred in the rY/.vc." * * *"At present we d(»

not see how the questions at issue can be deter-

mined up(m the Inw and l)etweeu the present pnr-
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tics lo this action, without further proceedings.

A\'c accord iii«i,l.v direct that an order be entered

that the decree of the district court be reversed

.vave and except as to the injunctional provisions

thereof, and that the cause be remanded to that

court witli instructions to direct that new pro-

ceed ins-s be framed according*" to the suggestions

of tlie foregoing opinion, and that all parties

necessary to a similar determination of the sub

ject matter of the suit as it effects the rights of

the parties hereto and all of the parties interested

tlierein be brought into the suit and aligned there-

in according to their respective interests and for

sucli further proceedings as may be necessary and

appropriate for the similar disposition of the mat-

ter in litigation."

Twin Falls Salmon Iviver Land & Water
Co. V. <^aldwell, 272 Fin]. 350, (m, (;<S.

And in another case from this same project

this ccmrt held that

:

"It is ol)vious that many ])ers()ns—that is,

contract holders—are and will necessarily

be affected by the inade(}uacy of the water

supply considered in relation to the amount
that it was at first supposed c(ml<l be nmde
available. They are affected in seve^ral ways.

Some will and can get no water at all, as

their holdings are entirely outside of the re-

duced delimitations. Others and tlie major por-

tion of them, perhaps all, will be recpiired to

take and accept fewer acre feet per acre of

water than they have c(mtracted for, and
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some aiv boimd to be affected in ways not
uow apparent by the readjustment of the
water supply to the delimited area." * * *

"This result has been practically reached
by the decision of tliis court in the Twin
Falls Salmon Eiver Land & Water Co. et al.

Y. Caldwell, supra. True it is that the state

statute has made provision wherel)y the con-

struction company is entitled to foreclose

its liens, but it does not comprehend a sit-

uation such as is present(Ml in the i)resejit

controversy."

Commonwealth Trust Co. v. Smith, :i73

Fod. P. 1, at pp. 9, 10.

Because the plaintiff refused to bring in other

parties in the Smith case the action was dis-

missed. This court affirmed the action of the

lower court and the plaintiffs appealed to the

Supreme Court of the Ignited States.

The Supreme. Court in its opinion says:

''The bill was dismissed ))ecause of the r<»-

fusal to bring in additional parties, tlie (uily

(juestion open here is. whether Ihe i)arties

indicated ^^'ere necessary i)arti(^s. Of course

they were, if they had such an interest in the

matter in controversy that it couhl not be de-

termined without eitlier affecting that in-

terest or leaving the intcMvsts of lliose wlio

were brought before the court in a situation

that might be embarrassing and inconsistent

with (Mpiity. Sliields v. Uarrow, IT How.

180, 131)."

"The plaintiff takes tlie position that the

suit is simply one to foreclose a distiiu-t lien
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on particular water rights and lauds, iu

which the other holders of water-right con-

tracts have no interest, and that a final de-

cree determining the issues in the plaintiff's

favor and granting the relief sought can

neither affect the other holders of such con-

tracts not work any embarrassment or in-

equity to the defendants. In our opinion that

position is not tenable. The suit is much more
than one for a simi)le f(U-eclosure. The bill

sets forth the controversy' respecting the

water supply and do(^s so for the purpose of

having it determined. The controversy is not

peculiar to the contracts sued on but reaches

and affects all that are outstanding. The

contracts, while several in form, are inter-

dependent in substance and operation. All

are effectively tied together by the contract

bet^^een the t^tate and the compau}', in vir-

tue of which they were made, and by what

they purport to do, which is to entitle their

holders to ])articipate on ecjual terms

in the use of a common supply of

water and to invest them with pro-

portionate intei-ests in the works by which

the water is c(»llected and conducted to the

places of use. As was well said by the dis-

trict judge, 'In a very substantial sense all

the settlers are parties to one general con-

tract, in the subject matter of which all are

interested and by virtue of which all have

rights so interdependent, whether they be

regarded as joint of several, that the in-

terest of one cannot l)e defined and adjudged

without affecting the interests of all others.'
"

(\mimon wealth Trust (\^. v. Kmith, V. S.
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Snp. rt. Adv Sheets L. Ed. of Jan. 1,

1925, No. 5, Page 80, Adv. Sheets Sup.
Ct. Kep. Dee. 1, 1924, Vol. 45, No. 3,

Page 20.

"There is no presci-ibed forninla for deter-

mining in every case wliether a person or
corporation is an indispensable party or

not, bnt a rule early announced and often

applied by this court is sharply applicable to

the case at bar. In Shields v. Barrow, IT

How. 130, 139, 15 L. Ed. 158, IGO, this lan-

guage—quoted with approval in I^arney v.

Baltimore, (3 Wall. 280, 284, 18 L. Ed. 825,

820, and again in Waterman v. Canal-Louis-

iana Bank & T. Co. 215 U. S. 33, 48, 54 L.

E. 80, 80„ 30 Sup. Ct. Rep. 10—was used to

describe parties so indispensi})le that a court

of equity will not proceed to final decision

without them, viz

:

" 'Persons who not onl}' have an interest in

the controversy', but an interest of such a

nature that a final dcnree cannot be made
without either affecting that interest, or

leaving the controversy in such a condition

that its final termination may be wholly in-

consistent with equity and good conscience.'
"

Niles Bement Pond Co. v. Iron Mould-

ers Union, 254 U. S. 77 : 05 L. Ed. 145

at pp. 147, 148.

Simpkin's "A Federal Suit in Equity,"

2nd Ed. 231.

Commonwealth Trust Co. v. Smith, 273

Fed. 1.

Commonwealth Trust Co. v. Smith, U.

S. Sup. Ct. Adv. Sheets L. Ed. of Jan.
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;
1, 11)25, ^'(). 5, rage m. Adv. Sheets

Slip VL Kep. Dec. 1, 1924, Vol. 45, No.

3, Page 20.

Hiiiipkiu's ''Federal i'ractice," 49(i.

Thayer v. Life Association, 112 U. S. 717,

719.

liaiik V. liadford, 80 Fed. 509.

Swan J^aud & Cattle Co. v. Frank, 148

r. s. (ill.

III.

I will not luidertake to argue in this brief Error

Xo. o, hut will insist upon same in oral ar-

gument.

IV.

Coiitmvt iras for Specific Amount of Water and

Rcvorenj HJioiihl Not Hare Been Calculated

J poii (t Dutij of Water.

This court has further said in a case arising on

the Twin Falls Oakley Land & Water Carey Act

segregation

:

"We are of the opinion that the defendant

ac<]uired a contract right to 1.5 acre feet of

Avater under his contract Avith the water cora-

pany. The fact that the right so ac(iuired.

Avas specified in the certificate of stock does

not lessen the obligation of the company to

furnish the defined amount. In the light of

the inducement offered to settlers it is evi-

dent that the company intendcMl to s(dl, and

must be held to haA-e agreed to sell, the spe-

cific amount of water named in the certifi-

cate." * * *

"It is also said that the rights claimed bA^
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tho settler are imder the Carey Aet and tliat

iuasiiiuch as the aet provides that the huids
would he patented wlien an ample supply of

water is aetiially furnished, the matter is

plaeed within the jurisdietion of the Land
JJepartment of the United States, and that

a contract made for water supply l)y the state

or the settler is not l)inding, and that the

whole (juestion is with the Department of the

Interior. lUit under the act of the Legisla-

ture of Idaho accepting the Carey Act (chap-

ter 13(), tit. 26, Comp. Laws of Idaho) the

state was authorized to make all necessary

contracts to cause the lands to be reclaimed,

and 'to induce their settlement and cultiva-

tion in accordanc(^ with and subject to tlie

provisions' of the act. Keading the statutes

together, it is plain that authority Avas given

to the construction company to nmke and ex-

ecute a contract, and to assume a responsi-

bility to the settler under which there could

be agre(nnents for deferred payments an<l

under which the company might agree to

furnish a fipccific (/iKiniifi/ of iratcr." * " *

'A\'e believe that, in a proceeding to ascer-

tain whether patents s]u)u]d issue, the find-

ing by the Land I)e])artmont upon the (pies-

tion whether the water sui>ply is ample is

conclusive for the i)urpose of issuing ])ateiit;

but that is far from ruling that it is c(mclu-

siv(^ upon the (juestion whether the ])laintiff

construction company has provided water at

the rate of 1.5 acre feet ])er acre us rc(iuircd

hy its coiitracf irilli the sviilcr. That is a

matter which the land department has not

undertaken to pass upon, and could not,"
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* * * uriii* "The sequel to tlieso views is that,

while the fiirnishiuo- couipauy shall have a
lien ou the water right and the land for de-

ferred payments for the water right until the

last deferred payment is jtaid off and satis-

fied, the lien is expressly founded upon the

contract for the water right, and the right

of foreclosure upon default must be 'accord-

ing to the terms and conditions of the con-

tract granting and selling to the settler the

Mater right.' Section 1029 of the Revised

(N)d(^s of Idaho. Such is th(^ lien created by
the law of the state of Idaho, acting under the

authority conferred by the amendment to

the Carey Act approved June 11, 1S^){\ (29

Stat. 413, 434)."

Twin Falls Oakley Land & ^Vater (\i. v.

iMartens, 271 Fed. 431, 432, 433.

V.

liiteref^t.

Interest should not be allowed at all except from

the time of the entry of a decree, and certainly

not until a patent was granted by the United

States government to the State of Idaho.

The numerous cases that have been appealed to

this court from the United States District Court

of Idaho Southern Division embraces controver-

sies growing out of the Salmon River segregation

show beyond all question of doubt that the plain-

tiff in this action and its predecessors in interest

have each vigorously, consistently and persistent-

Iv contested before the courts, before the Land

Roard of the state of Idaho, and before the
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United States Land Office against tlie cutting-

down of the Salmon Kiver Segregation so that

a patent could not be acquired for the lands in-

volved in these actions and by their actions pre-

vented the acquirement of title to any of the lands

Avithin said segregation until the 13th day of Jan-

uary-, 1921. As the plaintiff has suffered loss by

reason of the mistalvcs made l)y its predecessors

in interest concerning the water supply, the de-

fendants herein and otlier settlers have likewise

lost and as Avas said by Chief Justice Marshall,

"if the loss was heavy, and it fell unavoidably on

one of two inocent parties, the court was not in

clined to add to its weight by giving interest in

the nature of damages. The allowance of interest

therefore in tlie court below is overruled."

Iliiuely V. Kose, 5 (Mianch 311, 3 L. Ed.

110.

To allow such interest provious to rec-

lamation of lands by plaintiff's predecessors

in interest and previous to the earning of

patent, is directly in conflict with the fed-

eral statute authorizing sucli lien said stat-

ute expressly provides that the state is auth-

orized to create such lien "for the actual costs

and necessary expenses of reclamation AND
REASONABLE INTEREST THEREON
FROM THE DATE OF RECLAIMATION
UNTIL DISPOSED OF TO ACTUAL SET-

TLERS," etc.

United States Comp. Stat. 1!)1(), Sec.

4686 (Act of June 11, 1896).
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''We nniy, as an additional reason, sni>'gosl

a principle often called into action in recent
times in the courts, viz: that where one of

two innocent persons ninst suffer a loss, it

should fall on him, who, hy reasonable dil-

igence or care, could have protected himself

rather than on him who could not."

Natl Sav. Bank, etc. v. Cresswell, 100

U. S. 030, at p. 043, 25 1.. Ed. 713, at

p. 715.

^'If the comjjlainants (dearly sustain their

entry by proof their equity is made out, and
they may well ask the aid of the court of

chancery to put them in possession of their

rights. But, if their equity he doubtful, if

the scale be nearly balanced, if it do not

preponderate in favor of the complainants,

it must fail."

(xaruett, et al. v. Jenkins, et al., S Peters

75, p. 86, 8 L. Ed. p. 870.

"We cannot accept the contention of ap-

pellants that the application of the state

and the issuance thereon of a patent to the

lands b}' the Secretary of the Interior con-

stituted a determination binding on the in-

dividual water right owners that an ample
supply of water was available for the entire

117,077.21 acres. Whatever may be the ef-

fect of this action as between the United

States and the State of Idaho, it is perfectly

clear that it can have no effect \\]nm the

rights of the individual land and water

owners. Their rights are to be measured by

the contracts, and by these contracts the Ir-

rigation (.'ompany bound itself to furnish one
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eigtlitietli of a cubic foot per second of time
per acre. We fully agree with the District

Court that the individual appellees, not being-

parties to these proceedings, are not bound by
them, and in sa^nng

:

'• 'They hold contracts imposing upju them
heavy obligations and in turn conferring upon
them valuable rights. It would be shocking

to hold that these rights could be taken away
or substantially impaired by a finding of

fact or conclusion of law (we are not advised

which) made by an administrative officer

in an ex parte proceeding in which they did

not have an opportunity to be heard."

"See, also, Twin Falls Oakley Land &
Water Co. v. Martens (C. (\ A.) 1271

Fed. 428, 433.^'

Idaho Irr. Co. Ltd., et al. v. Cooding, et

al. Ciooding, et al. v. Idaho Irr. Co.,

Ltd. et al., 2()5 U. S. 51S, Sup. (^t.

Eep. Vol. 44, p. f)lS at p. ()20.

Caldwell v. Twin Falls Salmon Kiver

Land & Water Co. 225 Fed. 584, p.

601.

Twin h'alls Salmon River Land & Water

Co. V. ("aldwell, 272 Fed. 3(10, p. 3(;2.

Twin Falls Salmon lliver Land ^V: Wat(n*

Co. V. Davis, 2r)7 Vi'd. at p. 387.

Nat'l Sav. Bank, et al. v. Cresswell, et al.

100 U. S. 030, p. 043; 25 L. Ed. 713,

p. 715.

Garnett, et al., v. Jenkins, et al., 8

refers 75, p. 8(1; 8 L. Ed. p. 87(;.

Childs V. Neitzel, 20 Ida. 120, Sec. 4(;80
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U. S. Comp. Stat. 19i(i as aiiicuded

June 11, 1896.

State V. Twin Falls Salmon Uiver Land
&Water Co., et al, 30 Ida. GO, (Wi, 72.

State Contraet, Paragraph 8, Kee. p. 128.

Settlers' Contract, Ilec. p. IIG.

U. S. Comp. Stat. lOlG See. 4(;8(> uVet

June 11, 181)()), C. 420, See. 1).

VI.

The plaintiff was not entitled to a lien until

it had complied with the provisions of Sec. 468G,

IT. S. Comp. Stat, of 191 G as amended June 11,

189G.

The act of Aug. 8, 1894, C. 301, Sec. 4, U. S.

Comp. Stat. 191G, 4G85, paragraph 4 provides in

part as folloAvs

:

^'Ah fast as any state may furnish satis-

factory proof according to such rules and

regulations as may he prescribed by the

Secretary of the Interior that any of said

lauds are irrigated, reclaimed and occupied

by actual settlers, patent shall be issued to

the state or its assigns for such lands so

reclaimed and settled.'"

This provision of the Fed. Stat., however, was

changed by the act of June 11, 189G, C^hap. 420,

Sec. 1, T". S. Comp Stat, 189G, Sec. 408G, which

authorized the liens f(U' reclamation of lauds. The

amendment, among other things, provides: "A

lien or liens is hereby authorized to be created by

the state to such lands as are granted and by no

authoritv whatever, and when created shall be
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valid ou and aj^ainsi the se^jarate legal subdivis-

loiis oi laud reclaiiued, aud the actual costs and

necessary expenses of reclamation aud reason-

able interest thereon from the date of reclamation

until disposed of to actual settlers; wheu an am-

ple suppl}^ of water is actually furnished in a

substantial ditch or canal, or by artesian wells or

reservoirs to reclaim a particular tract or tracts

of such lands, THEN PATENT SHALL ISSUE

FOE THE SAME TO SUCH STATE WITHOUT
EEGxYUL) TO SETTLEMENT OK CULTIVA-

TION." Tliis change in the law therefore made

the issuance of patent dependant solely and ab-

solutely upon the precendent conditicm of recla-

mation by the construction company. The set-

tler had no duty to perform so far as the issuance

of patent from the United States government to

the state was concerned, or for tlie acquirment of

a lien and in addition to that was the ])rovision

of the contract between tlie United States govern-

ment and the state of Idaho of which this court

will take judicial know ledge. Tlie ])articular i)ar-

agraph pertaining to this particular point will be

found in the transcript of record in this court at

page 79 in the suit of Uommonwealth Trust Uo. v.

Max Smith aud reported in 27.3 Fed. ;it ])age 1,

reading as follows:

"It is distinctly understood aud fully

agreed that all |)ersons Mc(]uii'iug righls lo

said lands in said state prior to the issnnuce

of patents, as hereinafter mentioned, will

take the same subject to ;ill the I'CMpiirements
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of said acts of Congress and to the terms of

this contract^ and shall show FULL COM-
riJANCE THEREWITH IJEFOKE THEY
SHALL HAVE ANY (^LAl^kl ACiAINST
THE UNITED STATES FOR A PATENT
TO SAID LAND."

See. 3018, 3019 Ida. Comp. Stat. 1919.

See. 4G8(; U. S. Conip. Stat. 191(1 as

amended June 11, 189(1.

(^hilds V. Neitzel, 2(1 Ida. 129.

VIL

No judgment or decree should be entered in

this action without bringing in as parties de-

fendant, all the other settlers upon said project.

This question has been decided by this court and

by the Supreme Court of the United States on
cases arising from this same segregation, and the

principle decided in numerous other cases.

Commonwealth Trust Co. v. Smith, 273

P'ed. 1.

Affirmed by Sup. Ct. of the U. S. on

Appeal Nov. 17, 1924, U. S. Sup. Ct.

Adv. Sheets L. Ed. of Jan. 1, 1,25, No.

5, page 80. Adv. Sheets Sup. Ct. Rep.

Dec. 1, 1924, Vol. 45, No. 3, page 2(1.

Niles Bement Pond Co. v. Iron Moulders

Union, 254 U. S. 77, ()5 L. Ed. 145.

Simpkin's "A Federal Suit in Equity,"

2nd Ed. 231.

Simpkin's "Federal Practice," 49().

Thayer v. Life Association, 112 U. S. 717,

719.

Bank v. Radford, 80 Fed. 5(>9.
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Swan Land & Cattle Ca. v. Frank, 14S
V. S. 611.

VIII.

The principles involved in presenting alledged

error No. 8 are involved in errors No. 2 and 7 and

I will not cite authorities or argue this question

in this brief but will expect to insist upon it in

oral argument.

IX.

Error No. 9 has heretofore been dealt with

under assignment of error No. 4 and does not need

authorities other than those heretofore cited to

sustain the same.

X.

Because the court erred in not providing in its

decree that upon sale of the premises, ''No person,

company of persons, association or incorporated

company, owning and holding any lien, shall bid

in or purchase any land or water right at a greater

price than the amount due on said deferred pay-

ment for said water right and land, and the cost

incurred in making the sale of said land and water

right" as provided for in Sec. 3028 Ida Comp.

Stat. 1919, and it decreeing that the "Overplus,

if any, from the sale of any legal subdivision shall

be subject to the further order of the court" in-

stead of decreeing that: "Any balance nMunining

to be paid" "to" the defendants as provid(Ml for

in Sec. 3025 Ida. Tomp. Stat. 1010.
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ARGUMENT.

11.

QUESTION OF INDESPENSIBLE PARTIES.

Tlio authorities cited and quoted from concern-

iuii the hu-k of indispeusabk' parties in these ac-

tions are of them selves sufficient to sustain the

contention of defendants in tlie court behnv and in

this court upon this appeal.

This (question it would appear, has alread}^ been

absolutely settled in favor of the contention of

the defendants herein by this court and b}' the

Supreme Court of the United tSates in actions

arising between the plaintiffs herein and other

purchasers of water rights and lands (m this

same segregation. As appears from the spipula-

tion of the parties, Record pages 151 and 152,

there remained at the time of the submission of

these cases to the court below, 1,0G9.8-1 acres of

outstanding water contracts on excluded lands.

That of the 35,000 irrigable acres included within

the patented area of the project, settlement had

been made for cash or mortgages Avith all but

12,000 acres which included the lands involved in

these consolidated cases.

It is true plaintiff makes a tender of some ad-

ditional shares of stock but this does not settle

the question of the necessity of bringing in other

settlers on the project.

Suppose plaintiff stops offering additional

shares of stock from excluded lands to be used on
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patented lauds. Then Ave have this situation con-

fronting ns: 23,000 acres of patented lands with

settlements made with plaintiff: 12,000 acres of

land with no settlement and with water beins:

delivered to these lands on the basis of (m six-

tieth thoiisandtli of a water ri.ulit per acre of

land, the man who has nmde his settlement <iet-

ting- water on one thirty-five thousandth per

acres. Tln^se differueces occuring on patented

lauds and 1,009.84 of u(m-patented lands that

were excluded from the project on condition that

onlv 35,000 ui^t acres should receive the entire

water supply and these excluded lands receive

water on the basis of th(^ original ()0,000 acre seg-

regation.

Tender the original contracts and under the

original appropriation of water it was all to be

confined to the final segregation. The Supreme

Court of the State of Idaho in the case of Sand-

erson V. Salmon Kiver Canal Co., Ltd., 34 Idaho

145, same case between same parties 34 Idaho 303,

has held that these outside lands by use of water

have a vested water right. Now then without

bringing in these outside parties and without

having all parties before the court in one actiim,

how are these various claims to be finally ad-

judicated and hoAV are all persons within the

patented area going to get an equal water right

without priorities? Who is finally going to suffer

by reason of the 10fi9.84 acres of excluded lands

with the vested water rights? Nothing can obviate
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this iiitolei-ablc situation except by c-aiTyJDg' out

tlie maudates of this court aud of the Supreme

Court of the United States and bringing before

the court in one action all parties interested.

This (juestion was rais(Ml in the answer of the

defendants and was raised l),y motion later and

should have been ])ass(Ml upon by the lower court

and the same action had therein as ^^as had in the

cases of (^ommonwtalth Trust Co. v. Smith, 278

Fed 1, affirmed later 1)y the Su])remo Court of ihe

T'nited States.

IV.

ANY RECOVERY MUST BE BASED UPON
A (CONTRACT FOR A SPECIFIC AMOUNT
OF WATER AND NOT UPON DUTY OF
WATER.
The contract was for a specific amount of water.

Recovery should be based upon per centage of

quantity sold under contract, and not be based

upon duty of water. This court erred in its or-

iginal decree in the Caldwell suit from the Sal-

UKm tract in holding that the lower court should

ascertain the duty of water as did likewise the

Supreme Court of the United States in the Oood-

ing case in intimating that it wns the duty of

water instead of the beneficial use under the con-

tract that should be considered. The water be-

longs 10 the State of Idaho and the contract in-

volved was made in the state of' Idaho. Other

contracts having the same provisions as the one

here under consideration has been construed bv
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the Supreme Court of Idaho wherein the court

said

:

"We are of the opinion that a fair con-

struction of the hmguage used by the parlies

in these contracts k^ads iuevital)ly to llie

conclusion that respondent bound itself to

deliver the kSFECIFIEI) AMOUNT OF
WATER, NAMELY, ONE-EIGHTIETH Ob^

A CUBIC FOOT OF WATER PER SECOND
OF TIME PER ACRE DURING EACH IR-

RIGATION SEASON." * * * "And when
said contract provided that at a certain date,

which was prior to the time of the alleged

default of respondent, 'the obligation to fur-

nish the full one eigthieth of a cubic foot per

second of time of water per acre shall 1>e in

force and effect,' we fail to see any escape

from the conclusion that respondent volun-

tarily undertook to do each year during the

irrigation season the very thing specified by

the contract."

Tapper v. Idaho Irrig. Co., Ltd., 3(5 Ida.

Ida. p. 1)1, 210 rac. SOL

The court in this case says that it is not witlioi^f

authority in taking this view of the contract and

cites as authority the State of Idaho v. Twin Falls

etc., Water Co. 30 Ida. 77, IGfJ Pac. 32.

The case last cited is from the Salmon River

segregation and by turning to said case it will

be found that the Supreme Court of Idaho held

the settler to be entitled to receive one-hundredth

of a cubic foot of water per second per acre upon

lands described in the certificate in accordance
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with Iho IxTius of the coutraot between the State

of Idaho and the defendant construction company,

and that the certificate should also entitle the

owner to a proportionate interest in the dam,

canals, water rights and other rights and fran-

chises of the Twin Falls Salmon River Land &

Water (^o. based upon the number of shares final-

ly sold in accordance with tlie state contract be-

tween the said company and the State of Idaho.

The court then says that it would be an un-

warranted construction of the contract to hold

otherwise. See State v. Twin Falls etc. Water Co.,

30 Ida. at p. 77.

The court will take judicial knowledge of the

fact that what is known as the South Side Twin

Falls Carey Act segregation lies immediately ad-

joining the Salmon irrigation project in Twin

Falls County for the distance of a number of

miles.

Two cases were decided bj^ the Supreme Court

of the State of Idaho in 1923 in which contracts

similar to the one now at issue were before the

court. The court said in one of these cases that

:

"A water right in this system represented

one-eightieth of a second foot per acre and tlie

nmin canal was required to have a carrying

capacity sufficient to deliver this amount to

every user thereunder to be measured witliiu

one half mile of the place of intended use."

etc.
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And again Ibc court said :

"It lia.s been further found from actual use
and application of water to these lauds that

are now being watered from ihis system for

a period long prior to the commencement of

this action that the op]5oriionment of one-

eightieth of a cubic foot of waier per second

of time per acre is not sufficient for the suc-

cessful irrigation of these lands."

JState V. Twin I'alls, l^aud «!c Waier Co.^

217 Pac. p. -254:, 1^55.

Immediately following this case is another from

this same South Side project, supporting in all

particulars the case just quoted from. See Boley

V. Twin Falls (^anal Co., et al. 217 Pac. p. 258.

It will be found upon a reading of these two

cases that the South Side project had to pur-

chase even more water for the successful opera-

tion of the project than the one eightieth of a

cubic foot of water per second of time per acre.

The Supreme Court of the United States, and I

presume this court, placed a c(mstruction upon

the Idaho laws different from that placed upon

the laws by the Supreme Court of the state. The

Supreme Court of the United States was evidently

laboring under a misapprehension concerning

the provisions of the Idaho statutes in the cas(*

of Idaho Irrigation Co. v. (Jooding wherein the

court says: "The allowance of 2 8-4 acre feet ])er

acre is much hsss tlian the (]uantity stipulated in

the contract ))ut the reduction WAS !>I{()r,AP>LY

MADE under the Idaho statute ^^'hich requires
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that the jnuoimt of water allowcnl slioiild uever be

in excess of the aiiioiint used for beneficial pur-

l)()ses.'"

(Mtiiio Idaho (\)inp. Stat. 1919, See. 7033. What

that section provides is that "In alloting the

Avaters of any stream BY THE DISTRICT

COURT ACCORDING TO THE RIGHTS AND
PRIORITIES OF THOSE USING SUCH WA-
TERS, such allotment shall be nmde to the use

to which sucli water is BENEFICIALLY AP-

PLIED." * * * ''The amount of water so alloted

shall never be in EXCESS OF THE AMOUNT
ACTUALLY USED for BENEFICIAL PUR-

POSES for which such right is claimed."

There is nothing in this provision concerning

the duty of water. It is an express provision that

the ALLOTMENT shall be placed upon the

amount "actually used" f(U' BENEFICIAL PUR-

POSES.

And Section 5044 simply provides that: "No

person entitled to the use of water from any such

ditch or canal, must, under any circumstances,

use more water than good husbandry requires

FOR THE CROP OR CROPS THAT HE CUL-

TIVATES; and any person using an excess of

water, is liable to the owner of such ditch or

canal for the value of such excess; and in ad-

dition thereto, is liable for all damages sustained

by any other person who would have been entitled

to the use of such excess water as fixed by this

section."
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Now it will be seen by these sections that what

the}^ refer to is the actual beneficial purpose

and to the use of water for a particular crop

or for particular crops than good husbandry

requires. It is a well known fact in

irrigation sections that some crops require

more water than do other crops, and this

law is appl:cal)le to tlieso cases where tlie ir-

rigator must not use more water to make a hay

crop than good husbandry requires. A bean crop

requires a different amount of water and he must

not use more than good husbandry requires for

a bean crop, and if he has a corn crop he must

not use more than good husbandry requires for a

good corn crop, and so on.

The Supreme court cites the case of State v.

Twin Falls, etc. Water Co., 30 Ida. p. 77 as sus-

taining the theory of duty of water. But the

Supreme Court of the state does not do this. At

page 77 it says that the settler is "Entitled to re-

ceive one-hundredth of a cubic foot of water per

acre per second of tinie upon the land described

in the certificate," etc. It does say that the law is

is to be read along with the contract; that the

settler is entitled to the water "Specified in his

contract to the extent necessary TO IRRIGATE
THE CROP OR CROPS WHICH HE CTTLTI-

VATES IN ACCORDANCE WITH THE USE
ACrES OF GOOD HUSP.ANDRY."

The definition of duty of water is given as "The
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quantity essential to successfully irrigate a defi-

nite tract of laud." We mean by this that it is

such a quantity of water necessary, when econ-

omically conducted and applied to the land with-

out unnecessary loss, as will result in the suc-

cessful growing of the crops on said land."

Sec. 903 on p. ISO-t, Kinney on Irrig, &
W. R. Vol. 2.

The language used in our state laws as we have

tried to point out, is a beneficial use and as has

been said, "An^^ purpose which is useful or bene-

ficial may be the object of such appropriations.'*

* * * * "The purpose contemplated and the use of

the water nmy be irrigation for agricultural or

horticultural purposes, mining, milling, manufac-

turing domestic or any other purpose for which

water is needed to supply the natural and arti-

ficial wants of man, provided it be for beneficial

use. And, as was said in a recent Pederal case:

'The courts have not defined, because they are as

yet unable to define, the exact boundaries of the

territory known as beneficial use.' Therefore, as

to what a beneficial use must depend u]^on tlie

facts and circumstances surrounding any partic-

ular use, until that us(» has been defined by the

courts as beneficial."

Kinney on Irrig. & W. U., Vol. 2, 2n<l

Ed. p. 1193.

Now therefore under the laws of the state of

Idaho, a contract for water so long as it is for

a beneficial use and the particular person using
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it is not wasting the water he is entitled to the

amount he has contracted for. And under the

Federal statutes there must be an ample supply

and the courts must not cut a settler on the

Salmon tract down to a proposition of duty of

water, when state courts with cases from that

project as well as from other Carey Act projects,

including the adjoing project have never yet at-

tempted to remake a contract for a settler and

have all, either expressly or impliedly, agreed that

the amount contracted for should be furnished the

settler.

For the courts in the instant cases to

base recovery upon a percentage founded upon

duty of water, means to give the construction

company the benefit of the situation, and to

spread the water out upon the maximum acreage

and hold the settler down to a minimum supply

of water. E\^ery elementary and fundamental

principle of equity, as announced from the days of

John Marshall in the Supreme Court of the United

States down to this date, would be violatcnl by

such a holding.

V.

ON QFESTION OF INTEREST.

It is perfectly apparent from a reading of the

Federal statutes that wIkmi congress, in 180()

amended the Carey Act, that a radical change was

made in the law in that the entire res])onsibility

concerning the reclamation of lands was based
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entirely upou the eoustruetioii company by re-

quiring the company to actually furnish an am-

ple supply of water in a substantial ditch or

canal to reclaim the particular tract of land for

which patent would be requested. That thereupon

patent would issue "without regard to settlement

or cultiA'ation. And the state was authorized to

create a lien upon the separate legal subdivision

reclaimed for the necessary expenses of reclama-

tion and reasonable interest from the date of

reclamation."

Pursuant to this Federal statutory enactment

as we have seen, the United States government

made its contract with the state of Idaho in which

the express provision was made that there must

be a full compliance with the acts of congress

and the terms of the contract before anyone should

have any claim against the Ignited States for

patent.

What language could be plainer, more distinct,

and more pointed than the language of the Fed-

eral statute and of the said provision in the con-

tract between the United States government and

the State of Idaho? There is no room for con-

struction or interpretation on this question. It

is a nmtter simply of the court requiring the con-

struction company to live up to the provisions of

the Federal law and of the aforesaid contract.

T^ntil the construction company fulfilled the

obligations resting upon it under said law and
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under said contract, neither tlie construction com-

pany nor any settler could acquire any interest

whatever in the lands which the construction

company had contracted to reclaim.

We next find that the construction company

entered into a contract with the State of Idaho

in which it expressly agreed tliat "pending its

fullfillment" of its duties under the laws of the

United States and the contract of the United

States with the state of Idaho, and the laws of

the State of Idaho, and of its contract with the

State of Idaho, that the purchaser of a watei"

right could purchase a Avater right and have the

"right of possession and enjoyment" of the water

right purchased by liim.. Rec. p. 128.

And we furtlier find that in contracting with

a settler the constructicm company expressly stip-

ulates that no interest would be charged the set-

tler prior to the date on whicli notice is given

"that the company is prepared to furnish water

under the terms of this contract." Rec. p. IK).

And we further find from the record in this

case that under the original application made by

Sprague, et al. they expressly requested the state

to permit the entering into of a c(mtract so that

if a settler did not purchase a water right within

a year that the construction company to l)e form-

ed could charge an additional price for water

rights and we find that the state entered into its

contract witli the construction company expressly
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aiilioriziiig the coiupiiiiy to make this additional

charge.

Now, what were all these provisions placed in

these contracts lor, except that the construction

company should be required, as a condition prec-

edent to the issuance of a patent, or the acquire-

ment of a lien, to actually reclaim each particular

Iract of lan<l in the manner hereinabove set

forth.

And that pending its fulfillment of its obliga-

tions it could induce settlers to make purchases

of water rights promptly by getting a reduced

l)rice; that by purchasing promptly the settler

^^()llld be permitted to have the "possession and

enjoyment" of such water as would be furnished

liim ])en(ling the fulfillment of the obligations of

the construction company to reclaim the lands

under the Federal and state laws and the con-

tract between the Federal government and the

state government. T repeat, these provisions were

there for tlu^ purpose of inducing the settlers to

make prompt purchase of a water right and to go

upon the land and make use of such water as

tliey could iX(^t without waiting for a fulfillment

by the construction company of its obligations

in reclaiming the particular tract of land.

Now, the authorities that we liave cited to

support our assignments of error, including de-

cisions of this court, and of the Supreme Court

of the T'uited States arising from this segrega-
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tion and of other Carey Act segregations in the
state of Idaho, all uniformly hold that the con-
struction company contracted to sell a definite
amount of water to the settler and all of the
eases arising from this particular segregation
show conclusively that the construction com-
pany has never complied with its contract in this

particular. And yet the plaintiffs claim that they
should have interest upon their recovery from the
year 1911 and they have been allowed interest by
the lower court from 1912.

We earnestly insist that based upon elementary
equitable principles that no interest should be
allowed plaintiff upon its recovery except from
the entry of decree of foreclosure. And certainly not
from a period previous to issuance of patent by the

^Jnited States government to the state of Idaiio

on January 13, J921. Because until the grant of

said patent there was no possible way to ascer-

tain what particular tracts of land would ever

receive a patent from the T'nited States govern-

ment. The construction company had contracted

to complete the segregation Avithin five years

from the year 1908. The period of ten years undc^r

the Federal statutes for the reclamation of the

lands had passed; the period of five years for

which the Secretary of the Interior could extend

the time had elapsed and all rights of the con-

struction company Avere subject to forfeiture

under the Federal and state laws as Avere also
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the rights of the settkn-.s imder the Federal laws,

so far as the lands were concerned.

In the meantime, the construction company

and its assignees had been (as we have already'

pointed out in this brief) making ever}^ imagin-

able kind of effort to insist upon spreading the \va-

ii'v over ()0,000 acres of land. The farmers, or

settlers, in iho meantime have lieen keeping up

all maintenance charges f(U' tin's over-sized proj-

ect.

It was always in the power of the constructiop

company and of its assignees to comply ^^•ith its

obligati<ms by cutting down the tract, It had, in

the first place, violated the express provisions

of the state laws and of its contract with the

state in over selling.

Now, then, as shown hy authorities already

cited, if it is to be a loss, who is the proper one

to sustain it? Why the one who has created the

situation, the one in whose sole power rested

the ability to correct this situation. The settlers

could not correct it, none of the defendants in

this action couhl correct it, it was beyond their

power, therefore the ccmstruction company should

not be allowed to penalize the settlers and obtain

n decree for any Interest until there is a final

adjudicntion of the water rights on the Salmon

rtroject and as we have heretofore stated, cer-

fpfulv not until patent wns issued, and until that
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time tlic settler .should have what he eoiitracted

to have, the "possession and enjoyment" of what-
ever water he could get by keeping up his main-
tenance charges.

Law is said to be based on reason and where
reason ceases there the law ceases and in the
State of Idaho where these contracts were made,
it is not a question only of law but a question
of equity, because it is expressly provided by
Sec. 6591, Idaho Oonip. Stat, of 1919 "That in

all matters not regulated by this code, in Avhich

there is any conflict or variance between the rules

of equity jurisprudence and the rules of the

common law with reference to the same matter,

the rules of equity shall prevail."

Now take it on the other hand. Suppose the

defendants in these cases had paid their entire

contract price of |40.00 an acre according to the

terms of their contracts, where Avould they be

today? Would there have been 80,000 acres of paid

up contracts? Or 60,000 acres of paid up con-

tracts? And if so, where would they stand in re-

gard to obtaining of a patent from the Federal

government for the lands? Which one of them
would have had a patent? They had no right to

a patent, no person could claim any interest in the

lands until they were reclaimed, would they not

have stood in jeopardy of losing all their money
paid to the construction company or to the plain-

tiffs? and in jeopardy of the Federal government
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or tlie state or both forfeiting all rights of the

construct iou coiiipanj in the project, what would

the construct iou conipan}' or its bond holders care

what hai)pened to these settlers if thev had made

their payments?

Suppose the settler had paid his interest every

year and liad paid |20.00 or |25.0() principal to

the construction company or the plaintiff each

year, would he have been in any better position

in regard to getting title to his lands? No.

To insist that the settler should have made

any more payments pending the acciuirement of

title by the state from the United States gov-

ernment, amounts to an absurdity. And if that is

absurd no decision of any court should hold

tliat he should have nmde such payments. If I

am correct in this, then no court should require

the settler under decrees in these cases to pay

interest while his rights were in such jeopardy.

It is but to penalize him, and make him (the

most innocent sufferer of the whole transaction)

sustain the burden which should properly be-

long to the one who most contributed to the

situation.

It is argued that the contract with the set-

tler provided that interest was only waived prior

to notice that the company was prepared to fur-

nish water. That therefore if the company gave

notice that it was prepared to furnish water that

interest shcmhl be allowed from that time on.
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To put sucli a tonstruetiou upon this contract

should shock the conscience of any court as the
district court has said, the company did not have
water in 1911 to furnish for irrigation purposes.

As we have seen, the law of Idaho requires that

if there is a rule of law and a rule of equity upon
the same subject, the rule of equity must prevail

in ascertaining the intention of the parties.

''When a court of law is construing an in-

strument
, whether a public law or a private

contract, it is legitimate, if two constructions
are fairly possible, to adopt that one which
equity would favor."

AVas.h cS: Ida. U. Co. v. Couer d'Aleue U.

& Nav. Co. 100 U. S. 77 at p. 101; 40
L. ed. p. 355.

Now then we must give this contract an equit-

able construction and under elementary prin-

ciples of equity this court will look to the sub-

stance of the subject. In this instance to hold that

the mere giving of a notice is sufficient without

the furnishing of an amph^ snpply of water in an

adequate ditch, following tlie giving of the notice,

would be making a literal construction of tlie

words; it Avould be an extremely technical con-

struction of the contract; it would be sticking in

the bark; it Avould be ignoring the evident original

intention of the parties at the time the contract

was entered into; it wonld be defeating the very

purpose of the Tarey Act law. We sliould find

that what was meant was that when notice was
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Lii\{'i! <)ii( ilic coiiipauy unist Ix' rcadj to fiii-uish an

aiiii)h' siip])iy of water in an a<l(M]nato ditch for tlic

paHiciilar legal subdivision of laud such as would

entitle it to a patent from the Uuited States gov-

ernment to the state of Idaho. Such a condition

as this never arose until January 1*3, V.)'2i.

Therefore the decree of the lower court should

be reversed abosolutely and without equivocation

in regard to this matter of interest.

VI.

It does not seem necessary to make an argti-

ment upon the Gth assignment of error. The

questi(ms involved herein are fully covered by

the brief of the argument on this subject and un-

der the argument with reference to assignment

No. 5 and I will therefore not attempt to ex-

tend this brief by any further argument on this

(piestion.

VII.

Assignment No. 7 is covered by the argument

on assignment of error No. 2, and I will not

attempt to argue that further in this brief,

Vlll.

The same statement made in regard to assign-

ment No. 7 is applicable here. The question here-

in I have dealt with in ass.gnment or error > o.

IX.

AssifTfTiment of Error No. 9 has been fullv dealt
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witli ill my arguiiieiit upon assignment of error

No. 4 and 1 will therefore not further argue this

question.

X.

Now as to assignment No. 10. It seems to me
that this assignment does not need argument, the

matter is so plain in that this is a special statutory

lien and the laws of Idaho explicitly make pro-

vision for the remedy under it and the court has

exceeded tlie statutory provisions in the matter

complained of.

XI.

As to assignment No. 11, this is applicable only

to Frank Caudle and wife and is based upon the

plain simple proposition that if Caudle made

payment in 1911 on what was supposed at that

time to be interest, and as the company was not

entitled to interest this payment should be credit-

ed up(m the principal and deducted fi'om any

amount due by him to the company.

I shall ask the privilege of filing a l)rief in

reply to original brief prepared and filed by

appellees and cross appellants.

I therefore respectfully submit that the decision

and decree of the trial court slumld be entirely

reversed with dinntions that the other settlers

and holders of water rights on the Salm(m tract

should be brought in and made parties defendant,

that no interest should be allowed upon any re-
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coveries by the plaiutitf except from the entry of

decree, and certainly no interest shoukl be allowed

previous to the issuance of the patent from the

United States to the State of Idaho, and direc-

tions should be given to the district court that

on further proceedings any recovery should be

based not upon the duty of water but based en-

tirely upon the contract amount sold the settler

and ascertin the percentage received by the set-

tler under such contract.

Respectfully submitted,

TURNER K. HACKMAN,
Solicitor for Appellants.

Residence, Twin Falls, Idiho.
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STATEMENT

By stipulation of the parties and upon orders of this

Court and of the District Court, ten cases were con-

sohdated for hearing on this appeal upon one record.

Appellants were defendants and cross-appellants

were plaintiffs in the District Court. For convenience,



we shall hereinafter refer to the cross-appellants as

plaintiffs and to appellants as defendants. Plaintiffs

brought separate suits against the defendants in the

ten cases now consolidated for hearing. The suits

were for the purpose of foreclosing Carey Act liens

held by plaintiffs against land on what is known as the

Salmon River Carey Act Project in Idaho, and the

defendants are the owners of the land subject to the

lien held by plaintiffs.

From the decrees entered, all the parties have ap-

pealed. The controversy on appeal is primarily over

the amount due from the defendants. Briefly stated,

the points in controversy are:

(a) Plaintiffs were awarded a decree for only 76 per

cent of the principal amount of the contract price,

less certain deductions, and they claim the award

should have been for the full amount, as the State

Board of Land Commissioners had reduced the project

to the area that should be reclaimed from the available

water supply.

(b) Defendants claim that 76 per cent of the prin-

cipal amount was in excess of what plaintiffs were

entitled to recover under the settlers' contracts, which

defendants construe as entitling them to a continuous

flow of 1-100 of a cubic foot per second per acre, re-

gardless of whether the water is needed or can be

applied to beneficial use.

(c) Plaintiffs were required to stand a reduction of

$14.00 per acre for 24 per cent of the area covered by

their contracts, on account of improvements made

thereon bv defendants. This was on the theory that



there was no available water for that area, and that

the improvements were therefore a loss to the defend-

ants. Plaintiffs contend no such setoff or damage

should have been allowed, because the findings and

judgment of the State Board of Land Commissioners

and Secretary of the Interior were to the effect that

there was sufficient water to reclaim all the land cov-

ered by the contracts and situated within the area as

finally reduced and approved by these officials.

(d) The Court allowed the defendants interest on the

setoffs referred to above from the date interest com-

menced on the principal due plaintiffs under their

contracts, without any regard to the date when the

expenditures for improvements were made or the dam-

ages sustained. Plaintiffs claim error because the set-

offs were unliquidated and could not bear interest until

the amount had been ascertained and determined.

(e) The settlers' contracts provide that interest shall

be paid from April 12, 1911, on the principal amount

due the plaintiffs, but the Trial Court allowed interest

only from April 1, 1912. Plaintiffs claim error in the

loss of interest for one year and defendants claim that

no interest whatever should have been allowed.

This brief will be confined to the points which plain-

tiffs raise by their cross-appeals, and a separate reply

brief will be filed to the brief of defendants in support

of their appeals.

The Salmon River Carey Act Project has been before

this Court on numerous occasions, and we assume it is

unnecessary to state in detail the general facts with



reference to the project, but we shall state briefly a few

of the essential facts

:

(a) A large acreage—upwards of 127,000 acres—was

segregated from the public Domain under the Carey Act

on application made by the State in August, 1907.

The report of the State Engineer showed that the

water supply was adequate to reclaim 150,000 acres

(Rec. pp. 109-111).

(b) The so-called ''State contract" was entered into

on April 30, 1908, between the State Board of Land

Commissioners, acting for the State of Idaho, and the

Twin Falls Salmon River Land and Water Company

as the Construction Company for the construction of

the necessary works to apply the available water to

the lands segregated and other lands estimated to ag-

gregate about 150,000 acres.

(c) The State contract fixed the cost of water rights

per acre at $40.00 per share and contained a provision

that ''in no case shall water rights or shares be dedi-

cated to any lands before mentioned or sold beyond

the carrying capacity of the canal or in excess of the

appropriation of water therefor" (Par. VIII, Rec. p.

130).

(d) The Construction Company, with the approval

of the Land Board, first entered into contracts with

settlers for the sale of water rights for upwards of

73,000 acres.

(e) On November 11, 1916, the State Board of

Land Commissioners cancelled unperfected entries cov-

ering approximately 13,000 acres, thus reducing the

area under water contracts to about 60,000 acres.



(f) In October, 1917, the State Board of Land Com-

missioners of the State of Idaho and the Commissioner

of the Geineral Land Office, after conferences and meet-

ings and thorough investigations, concluded that the

project should be reduced to 35,000 net irrigable acres

and that the water supply was adequate for that area,

and accordingly the project, largely at the expense of

the Construction Company and the bondholders, was

reduced to that area (Rec. p. 146).

(g) That upon the reduction of the project to 35,000

net irrigable acres, the State of Idaho made applica-

tion for patent for the Carey Act lands within that

area and in due course and in accordance with the

usual procedure and the publication and posting of

notice, patent was issued to the State by the Federal

Government for 32,567.43 acres of Carey Act land

(Rec. pp. 139-145), which, with other lands under the

project, make a net irrigable area of 35,000 acres,

which area the State Board of Land Commissioners

and the Secretary of the Interior in their judgment

and discretion decided should and could be properly

reclaimed from the available water supply.

(h) Settlers' contracts of a form approved and

adopted by the State Board of Land Commissioners

were used by the Construction Company in the sale

of water rights, and they recite that they are made

under the provisions of the State and Federal Statutes

and the State Contract between the Construction

Company and the State (Rec. pp. 112-120).

(i) The contracts involved in the ten cases consoli-

dated for this hearing are alike, except as to the names
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of the parties, the description of the land, and the

acreage for which water rights were purchased.

This project has been before this Court in the follow-

ing cases:

Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 242 Fed. 177.

Twin Falls Salmon River Land and Water Com-

pany vs. Davis, 267 Fed. 382.

Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 272 Fed. 356.

Commonwealth Trust Company vs. Max Smith,

273 Fed. 1.

Glavin vs. Commonwealth Trust Company, 295

Fed. 103.

It is the contention of plaintiffs and cross- appellants

that the Court below failed to give any weight to the

fact that in these cases the State Board of Land Com-

missioners had determined that the public waters avail-

able for this project should be applied to the reclama-

tion of 35,000 net irrigable acres and that the State

law vested in that Board the power and jurisdiction to

determine that question

;

That that decision fixed and determined the amount

of water which each land owner should have and

receive per acre, viz: 1-35,000 of the water supply

available for the project;

That the settlers' contracts must yield to the deci-

sion of the Board as to the area over which the avail-

able public water of the State shall be applied, and

neither the Construction Company nor the settler



could contract for the delivery of water on any other

basis;

That all contracts with the settlers were expressly

made subject to the State contract, the Federal and

State statutes and the decisions and determinations of

the Board as to the area over which the water should

be applied.

In no other case that has come before this Court has

this question arisen or this situation appeared. There

is here presented for the first time the legal proposition

as to whether the State Board of Land Commissioners,

in its administration of and supervisory powers over

Carey Act Projects, may determine the area that shall

be reclaimed from the public waters of the State avail-

able for that project, or whether that power is vested

in the Courts.

We believe other errors were committed, but they

are sufficiently pointed out in the specification of errors

.

The Idaho Statutes will be found in the appendix to

the brief.

SPECIFICATION OF ERRORS
The errors relied upon are set forth in considerable

detail in the record (pp. 196-199), but, stated generally,

they are:

1. That the Court erred in not holding that plaintiffs

were entitled to recover the full amount of the con-

tract price without setoffs for alleged improvemients,

for the reason that the State tribunal having jurisdic-

tion and authority over the project had fixed the area

over which the available water supply should be dis-

tributed and no settler or land ovner could legally
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contract to receive more than his pro rata share of

that available supply.

2. That the Court erred in holding and deciding that

plaintiffs were only entitled to recover 76 per cent of

the contract price on the assumption that the settlers

would only receive 76 per cent of the amount of water

which the Court concluded the settler could reasonably

apply to a beneficial use.

3. That the Court erred in allowing $14.00 per acre,

or any other amount, as deductions or offsets for the

24 per cent of irrigable acreage for which the Court

found there was not sufficient water under the water

duty as fixed by the Court, but for which there was

ample water under the duty as fixed by the decision

of the State Board of Land Commissioners and the

Secretary of the Interior.

4. That the Court erred in not allowing plaintiffs to

recover interest from April 12, 1911, which was the

date fixed by the settlers' contracts, but allowed interest

only from April 1, 1912, which was an arbitrary date

taken by the Court.

5. That the Court erred in permitting deductions

for supposed damiages or setoffs for cost of improve-

ments on 24 per cent of the area, as of the date interest

commenced under the contract and thus giving the

settlers interest on such setoffs and damages at 8 per

cent per annum (7 per cent being the lawful rate) from

a date long prior to the making of such improvemicnts,

or the sustaining of such damages, and also allov\ang

interest on unliquidated damages and claim.s before the
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amount thereof had been ascertained and determined

upon the trial of the case.

6. That the Court erred in not allowing plaintiffs to

recover the full amount of the contract price, with

interest at 8 per cent per annum from April 12, 1911,

without deductions or setoffs.

BRIEF OF THE ARGUMENT
I

THE STATE BOARD OF LAND COMMISSIONERS
AND NOT THE COURTS DETERMINE THE
AREA OF CAREY ACT LAND TO BE RE-

CLAIMED FROM THE AVAILABLE WATER.

It is settled law that when the Salm.on River Carey

Act Project was undertaken the State of Idaho ovvned

the water and the United States the lands which now

com.prise this project.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell (C. C. A., 1st Appeal), 242

Fed. 177, 183.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell (C. C. A., 2nd Appeal), 272

Fed. 356.

In the State of Idaho the State Board of Land

Commissioners, prior to the Act of 1919 creating the

Department of Reclamation, had the management and

control of the construction of irrigation works under

the Carey Act and the right to determine when, where,

and upon what terms the public waters of the State

should be applied to the reclamation of lands under

that Act.
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Idaho Revised Codes, Sees. 1613-1629.

Idaho Compiled Statutes, 1919, Sees. 2996-3017.

Obviously, the power and authority which was by

law vested in the Board included the power to deter-

mine the size of the project to be reclaimed from the

public water available therefor, and the Board's judg-

ment or discretion was not subject to review by the

Courts. The Board's authority was subject only to

the right of the Secretary of the Interior to demand

a water supply sufficient to reclaim the Carey Act

lands to the degree required by that Act before patent

to such lands could issue to the State.

*'It is obvious that whether or not such a supply

is actually furnished is a pure question of fact;

and that all questions of fact in relation to all

the public lands are matters for the exclusive

determination of the officers of the Land Depart-

ment, has been so many tim.es decided by the

Supreme Court and other Federal Courts as to

render the citation of cases unnecessary. To

what extent the Secretary of the Interior will, in

determining the facts, take into consideration the

approval of the plan by himself, as well as by the

State officials, and his order segregating the tract

applied for from the public domain, will be for

him to consider and determine."

Twin Falls Salmon River Land & Water Com-

pany (C. C. A., 1st Appeal), 242 Fed. 177, 193.

''But what authority is to decide whether or

not the lands have been reclaimed? Clearly the

determination of the question is one of fact en-
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trusted under the law to the General Land Office,

and not to the Courts. In Twin Falls Salmon River

Land and Water Company vs. Caldwell, 242 Fed.

193, the point was involved, and we held that

whether or not there was a supply of water such

as is required by the statute is a pure question of

fact, and one for the exclusive determination by

the Land Department. To that opinion we now

adhere."

Twin Falls Salmon River Land & Water Com-

pany vs. Davis, 267 Fed. 382, 389.

"Whether the water available for the irrigation

of the lands in this project is ample for that purpose,

as required by the Carey Act, is, as was stated in

the former opinion of this Court in this case and

in the more recent case of Twin Falls Salmon

River Land and Water Company vs. Davis, 267

Fed. 382, a question of fact for the. exclusive de-

termination of the officers of the Land Depart-

ment."

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 272 Fed. 356, 365.

''A stipulation just filed by the parties to this

appeal sets forth that a patent has now been issued

and delivered by the United States to the State of

Idaho for approximately 35,000 acres of land in

this project. This action on the part of the Fed-

eral Government establishes the fact that the

Secretary of the Interior has determined in effect

that an ample supply of water has been provided

for the irrigation of 35,000 acres of irrigable land
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within the project. We must accept that finding

as conclusive."

Twin Falls Salmon River Land & Water Com-
pany vs. Caldwell, 272 Fed. 356, 367.

When the law has confided to a special tribunal the

authority to hear and determine certain matters arising

in the course of its duties, the decision of that tribunal,

within the scope of its authority, is conclusive upon all

others.

Johnson vs. Towsley, 13 Wall. 72, 20 L. Ed. 485.

U. S. vs. Arredondo, 6 Peters 691, 8 L. Ed. 547.

Gaines vs. Thompson, 7 Wall. 347, 19 L. Ed. 62.

U. S. vs. Cal. & Ore. Land Co., 148 U. S. 31, 37

L. Ed. 354.

Pierson vs. State Board of Land Commrs., 14

Ida. 159.

''The interference of the Courts with the per-

formance of the ordinary duties of the executive

departments would be productive of nothing but

mischief, and we are quite satisfied that such a

power was never intended to be given them."

Gaines vs. Thompson, 7 Wall. 347.

The Carey Act cases that have heretofore come

before this Court have turned upon the provision of

the State contract that "in no case shall ivater rights

or shares be dedicated to any lands before menticncd or

sold beyond the carrying capacity of the canal or in excess

of the appropriation of water therefor," and in the ab-

sence of any decision by the State Board of Land

Commissioners fixing the exact area which the carry-

ing capacity of the canal and the appropriaticn of
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water could supply with the amount of the water that

the Board deemed necessary, the Court was compelled

to determine the contractual obligations of the Con-

struction Company under the State contract and with

the settlers, and to determine for itself whether or not

the Construction Company had violated this provision

of the State contract. But when the Board has made

the determination and fixed the area for which water

rights shall be sold, there is no basis for jurisdiction in

the Courts to make an independent determination of

that question.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 272 Fed. 356, 366.

Idaho Irrigation Company vs. Gooding, 285 Fed.

453, 463.

The Federal Statutes, the State Statutes, the State

contract and the settler's contract must be read and

construed together and in case of conflict, the provi-

sions of the latter must yield to the former.

'The Construction Company, the settlers, and

the parties who furnish the money for the building

of the system, receiving as security therefor the

liens authorized both by Congress and the State,

are, therefore, each and all, charged with full

knowledge of the laws and of the provisions of

the contracts."

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 242 Fed. 177, 190.
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II

INTEREST
When interest is stipulated in the contract and is

made a part of the obligation, the parties are supposed

to have considered all the circumstances bearing upon

the propriety of the stipulation, and this term of the

contract is as binding as any other.

'The Courts have no just right or authority to

annul the agreement which the parties have, in

the contemplation of the circumstances in which

they are dealing, seen fit to make."

Jourolmon vs. Ewing (C. C. A., 6th Cir.), 80

Fed. 604.

''We find no reason and no authority for saying

that equity will not follow the law in giving effect

to the agreement of the parties as to the rate of

interest with which the defendant was to be

charged."

Agency of Canadian Car & Foundry Co. vs.

American Can Co. (C. C. A., 2nd Cir.), 258

Fed. 363, 374.

Crocker vs. Clements' Admr., 33 Ala. 296.

Chambers vs. Wright, 52 Ala. 444.

*'We are not aware that equity will construe such

an agreement differently from the construction

placed upon it at law. The construction to be

placed on the language of contracts is the same

both at law and in equity and contracts for inter-

est are governed by the same rule of construction

and interpretation as are other contracts."

Cases cited supra, and
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Jersey City vs. Flynn, 24 N. J. E. 104, 70 Atl.

497.

13 C. J. 521.

22 Cyc. 1475.

16 Am. & Eng. Enc. Law (2nd Ed.) 1001.

When interest is expressly stipulated in the contract,

or is implied by the nature of the promise, it becomes

a part of the debt and is recoverable as of right.

Redfield vs. Ystalyfera Iron Co., 110 U. S. 174,

28 L. Ed. 109.

Cooper vs. Hill (C. C. A., 8th Cir.), 94 Fed. 582,

588.

New Dundenberg Min. Co. vs. Old (C. C. A., 8th

Cir.), 97 Fed. 150, 153.

The attitude of the Courts and the public to the

payment of interest has undergone a great change since

the reign of Henry VIII.

15 R. C. L., p. 4.

Selleck vs. French, 1 Conn. 32, 6 Am. Dec. 185.

The parties could have stipulated in their contract

that the amount due should bear interest from the

date of the contract, or from the time the defendant

first demanded water or from any other date, but they

stipulated that interest should run from the giving of

the notice required by statute and the giving of which

was under the supervision of the State. The giving of

this notice was a definite, important and permanent

land mark in the development of the project, and

from it the law reckoned the time within which the

settler must perform the acts necessary to obtain title
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to his Carey Act entry, and the Court cannot ignore

that date on the theory that it beheves the Land

Board acted unwisely in permitting the notice to be

given at the time it did.

This identical question as to interest was ably argued,

considered and determined by this Court in the case of

Glavin vs. Commonwealth Trust Com^pany of Pitts-

burgh, 295 Fed. 103. That decision is clearly correct

and is sustained by the authorities and is based upon

the same form of contract now before the Court, and

it should be adhered to not only because it is right,

but also for the sake of uniformity, as numerous settle-

m.ents and adjustments have since been based upon it.

Ill

UNLIQUIDATED DAMAGES, WITH INTEREST
THEREON BEFORE THE LOSS WAS SUS-

TAINED, WERE ERRONEOUSLY ALLOWED
AS SET-OFFS.

If the State Board of Land Commissioners and not

the Court have the right to determine the acreage that

should be reclaimed from the public waters appropri-

ated for a Carey Act project, then the Court was

clearly in error in determining that the am.ount of

water which the Board provided was only 76 per cent

of the amount which the settler could reasonably apply

to beneficial use, and if in error on that point, the

Court could not allow damages in the form of reim-

bursement for improvements made on the remaining

24 per cent of the land.

The Court allowed interest for the loss on supposed
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improvements, without any regard to the date when

the loss was sustained, or the unliquidated damages

ascertained, and allowed interest at 8 per cent when

the lawful rate in the State of Idaho is but 7 per cent.

The Idaho Supreme Court has adhered to the rule

that where a claim is for unliquidated damages, the

amount of which is not susceptible of ascertainment

by computation or by reference to market values,

interest will not be allowed prior to judgm^ent.

Storey & Fawcett vs. Nampa & Mer. Irr. Dist.,

32 Ida. 713, 718, 187 Pac. 946.

Barrett vs. Northern Pac. Ry. Co., 29 Ida. 139,

157 Pac. 1016.

Austin vs. Brown Bros. Co., 30 Ida. 167, 164

Pac. 95.

Graham vs. Brown Bros. Co., 30 Ida. 651, 168

Pac. 9.

ARGUMENT
I

THE LEGISLATURE OF IDAHO HAS VESTED
IN THE STATE BOARD OF LAND COMMIS-
SIONERS, AND NOT THE COURTS, THE
POWER AND AUTHORITY TO DETERMINE
WHAT AREA OF CAREY ACT LAND SHALL
BE RECLAIMED FROM THE AVAILABLE
WATER SUPPLY.

In Twin Falls Salmon River Land and V/ater Com-
pany vs. Caldwell, 272 Fed. 356, 357, this Court said:

'The relation of the Federal Government to the

State Government in the reclamation of desert



20

lands arises out of the fact that the Federal Gov-

ernment owns the lands, and Congress is invested

by the Constitution with the power of disposing

of the same, while the State has been given juris-

diction to provide for the appropriation and bene-

ficial use of the waters of the State, which neces-

sarily includes a use for the reclamation of such

lands."

And on page 365 this Court said

:

*

'Whether the water available for the irrigation

of the lands in this project is ample for that pur-

pose as required by the Carey Act is, as was

stated in the former opinion of this Court in this

case and in the more recent case of Twin Falls

Salmon River Land and Water Company vs. Davis,

267 P'ed. 382, a question of fact for the exclusive

determination of the officers of the Land Depart-

ment." (Our italics.)

And on page 367 this Court said

:

*'A stipulation just filed by the parties to this

appeal sets forth that a patent has now been issued

and delivered by the United States to the State of

Idaho for approximately 35,000 acres of land on

this project. This action on the part of the Fed-

eral Government establishes the fact that the

Secretary of the Interior has determined in effect

that an ample supply of water has been provided

for the irrigation of 35,000 acres of irrigable land

v/ithin the project. We mmst accept that finding

as conclusive."



21

The jurisdiction of the Secretary of the Interior to

determine whether or not the Carey Act lands have

been reclaimed to the degree required by the Federal

Act is now recognized as established law. Subject to

the power thus vested in the Secretary of the Interior,

the State Board of Land Commissioners of the State

of Idaho had the right to determine whether the lands

in the project should receive more water than the

minimum thus required by the Secretary of the Inte-

rior as necessary for the issuance of patent. The only

other limitation on the power of the Board in this

matter is the provision of the general law that water

shall not be wasted. Within these two limits—the

amount on the one hand required by the Secretary for

the issuance of patent and on the other the prohibition

against the waste of water—the State Board of Land

Commissioners may use its judgment and discretion as

to what lands and what area shall be reclaimed from

the public waters of the State over which it has been

granted supervision and control in connection with

Carey Act Projects. This conclusion, we think, is

obvious and rests upon the same sound doctrine as

the jurisdiction of the Secretary of the Interior over

the land. The authorities on this question are set out

in the brief of the argument, and we shall not incumber

the brief by setting them out again.

In none of the cases that have heretofore come before

this Court involving the duty of water on CsiYey Act

Projects had the State Board of Land Commissioners

exercised its power and authority and definitely deter-
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mined over what acreage the available supply should

be distributed.

The jurisdiction of the Court has rested upon the

provision of the State contract (Par. VIII, Rec. p. 130)

that the Construction Company should keep within its

available supply. The contract provides that:

"in no case shall water rights or shares he dedicated

to any lands before mentioned or sold beyond the

carrying capacity of the canal or in excess of the

appropriation of water therefor."

Under the above provision of the contract, the Con-

struction Company at its peril had to decide, if it did

not first bring the matter before the State Board of

Land Commissioners for its decision, for what area the

supply would be found adequate by the Board.

The record here shows that after valid contracts had

been entered into by the Construction Company cover-

ing some 60,000 acres of land, the State Board of Land

Commissioners and the Commissioner of the General

Land Office, after the irrigation system had been oper-

ated for many years and after an exhaustive investiga-

tion had been made of the soil requiremxCnts, the seepage

losses, the water supply, the crops grown, etc., deter-

mined that 35,000 acres could and should be reclaimed

from the public waters available for this project. That

decision was made by the two tribunals having juris-

diction in the prem.ises.

After this important decision had been miade by

these tribunals, the Construction Company and the

bondholders, at great expense, reduced the project to
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35,000 acres by purchasing the rights of the settlers

excluded from the project.

When the State Board of Land Commissioners finally

determined that the water supply should be limited and

confined to 35,000 acres, that area became the definite

amount for which the Construction Com.pany was au-

thorized to sell water rights and that determination

takes the place of the general limitations in Paragraph

VIII of the State contract, that water rights or shares

in the irrigation system shall not be sold ''in excess of

the appropriation of water therefor."

There is now no room for the Court construing the

limitation contained in this contract by determining

the amount of water the settlers should have and the

amount of water available for the project. In this case

that determination has been made by the special State

tribunal in which the legislature vested jurisdiction and

authority to make the determnnation.

The matter now stands as if the State contract had

originally fixed the am^ount at 35,000 acres and had

not contained the general clause that the Construction

Company should not sell water rights or shares in excess

of the appropriation.

It seems obvious that had the State contract origin-

ally fixed the area at 35,000 acres and had the Con-

struction Company limited the sales to that area, there

v/ould be no basis for the contention that any settler

would be entitled to m.ore than his share of the avail-

able supply. Clearly in such a case, the Court would

encroach upon the power of an administrative board

if it undertook to determine what am.ount the settler
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could apply to beneficial use, and that he would be

entitled to that amount, rather than the amount ap-

proved by the State Board.

An examination of the decisions and records in Carey

Act cases will show that the Courts have based their

jurisdiction in the past on the ground that the State

Board had not fixed the definite area to which the

water supply should be limited and that therefore the

Court had to determine for itself for v/hat area the

water supply was sufficient.

In Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 242 Fed. 177, the record showed

that there were water rights outstanding for approxi-

mately 73,000 acres, and no specific limit had been

fixed by the Land Board, but later v/hen the contracts

had been reduced to 60,000 acres and the Land Board

and the Secretary of the Interior had determined that

the water supply should be applied to 35,000 net

irrigable acres, but the project had not been actually

reduced to that area, the case came before this Court

for the second time (272 Fed. 356), and this Court

then said (p. 366)

:

"This decree is based upon the contractual obliga-

tions of the Construction Company with the settlers,

and takes no account of the probable and now the

final determination of the Land Department that the

project shall include but 85,000 acres of irrigable

land." (Our italics.)

The statement above quoted was made after reciting

that the lower Court had found that the settler could

not receive more than 40 per cent of the water which
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the Court concluded he was entitled to receive under

his contract with the Construction Company.

In the more recent case of Idaho Irrigation Company

vs. Gooding, 285 Fed. 453, the State of Idaho inter-

vened on the side of the settlers and contended that

the Construction Company had oversold its supply

and that it should be enjoined from reselling certain

lands with an appurtenant water right which the Com-

pany had acquired by foreclosure or in satisfaction of

its lien.

In that case also the Court was dealing with the

contractual rights of the Construction Company under

the vState contract and no definite area had been fixed

by the State Board, and the Court undertook to deter-

mine how much water the settler was entitled to receive

under his contract with the Construction Company in

view of the provisions of the State contract that water

rights should not be sold in excess of the appropriation

available for the project. The Court says (p. 463)

:

''It is alleged in the complaint, and admitted by

the defendants at the trial, that said irrigation

contract limited the rights of the said Idaho Irri-

gation Com.pany to a sale of a number of shares

of the capital stock of the said Big Wood River

Reservoir & Canal Company to the capacity of

the system to furnish and distribute water in ac-

cordance with the contract, and to the actual

appropriation of the water available for irrigation

purposes. * * *

**(P. 467.) This suit is upon a contract between

parties. Neither the United States nor the Secre-
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tary of the Interior is a party to this action. It

is true the State of Idaho, the trustee of the tract

of land conveyed by the Secretary of the Interior,

is an intervenor. But the State is here, not in

support of the defendant's claim that the Secretary

of the Interior had determined that the available

water supply, as now ascertained, is sufficient for

the whole tract; nor is it here even as a neutral.

On the contrary, the State is here to say, and to

urge upon the Court, that the available supply of

water, as now ascertained, is not sufficient, and

that further sales of water rights for the project

should be enjoined.

"This action of the State does not aid us in

determining the legal question now under consid-

eration, nor does it determine for this Court the

fact that the outstanding issue of water stock of

the Big Wood River Reservoir & Canal Company

has exhausted the available water supply for this

project; but it tends to prove that fact, and is

persuasive official action on the part of the State

that the authority and jurisdiction of the Secre-

tary of the Interior should not be extended by the

Court to questions not clearly and distinctly with-

in its administrative authority and jurisdiction."

All the authority necessary to accomplish the recla-

mation of lands under the Carey Act was by Congress

vested in the Secretary of the Interior insofar as the

Federal Govermrient is concerned, and by the State of

Idaho the authority was vested in the State Board of

Land Commissioners.
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Manifestly, the Federal Law is in these cases the

''supreme law of the land" as to the degree of reclama-

tion required before patent can issue under that Act,

or the Carey Act lien attach. But next in importance

and dignity is the State statute, supplementing the Fed-

eral Acts, and under that the contract between the

State of Idaho and the Construction Com.pany for the

building of the works. These three documents limit

and define the power and authority of the Construction

Company and the State officials. These documents

determine what the settler may receive under his con-

tract and the terms upon which he may acquire title

to the land and sufficient water to reclaim it. The

purpose of the settlers' contract is merely to fix definite-

ly the terms of payment and the amount he shall pay

as principal and interest. The settler's contract is

clearly subordinate to the State contract and to the

State and Federal statutes, and in the event of conflict

it must yield to the provisions of these other documents

and to the supervisory powers of the State Board of

Land Commissioners. Neither the settler nor the Con-

struction Company can by their contract provide that

the settler shall receive m.ore than his share or n:ore

than the State Board of Land Commissioners deem

sufficient of the public waters of the State for the

reclamation of his Carey Act land.

Had the State contract contained a provision that

the shares should be sold for 35,000 acres, and no more,

and that each settler should receive 1-35,000 of the

available water per acre, the Construction Company

would have violated the State contract if it had agreed
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with the settlers that they should receive 1-20,000 of

the water supply per acre, and such a provision in the

settler's contract would have been a nullity, binding

upon neither the settler nor the Construction Com-
pany, and the settler could not have maintained a suit

for damages for failure to receive what he contracted

for. Neither could he have set off against the purchase

price any loss or damage resulting from the failure of

the Construction Company to deliver him what the

State Board had determined he should not have.

Much confusion has arisen in this Carey Act litiga-

tion through a disposition on the part of the parties

and the Court to start with the settler's contract in

an attempt to determine the rights of the parties.

The place to commence is with the underlying and

fundamental law to which the provisions of the settlers'

contracts must obviously yield.

We submit, therefore, that when the State Board of

Land Commissioners determined definitely that the

water supply should be applied to 35,000 acres, it be-

came the duty of the Construction Com.pany to accept

applications for the purchase of water rights for that

full area, and it could not stop short of that area any

m.ore than it could exceed it. And on the other hand,

when the Construction Company has reduced, at great

expense, all outstanding contracts in excess of 35,000

acres, it is entitled to collect the full am.ount of the

purchase price on the contracts covering land within

the retained area.

The power of the Legislature to delegate such au-

thority to an administrative board m.ust be conceded.
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When the board has acted, its decision has the force of

law, and as long as that decision is not contrary to

any provision of the Constitution or Statutes of the

State, it must be accepted and applied by the Courts.

The Supreme Court of the United States in United

States vs. Calif. & Ore. Land Co., 148 U. S. 31, 37

L. Ed. 354, in discussing the validity of the determina-

tion made by the Governor of the State of Oregon as

to whether a wagon road had been constructed in the

manner and within the time required by an act of

Congress in order to entitle the contractor to a land

grant, said:

"Now, it is familiar law that v/hen jurisdiction

is delegated to any officer or tribunal, his or its

determination is conclusive. Thus in the case of

United States vs. Arredondo, 31 U. S. 547, 6 Pet.

691, 729, this Court said: 'It is an universal prin-

ciple that, where a power or jurisdiction is dele-

gated to any public officer or tribunal over a sub-

ject-matter, and its exercise is confided to his or

their discretion, the acts so done are binding and

valid as to the subject-matter; and individual

rights will not be disturbed collaterally for any-

thing done in the exercise of that discretion within

the authority and power conferred. The only

questions which can arise between an individual

claiming a right under the acts done, and the

public, or any person denying its validity, are,

power in the officer, and fraud in the party. All

other questions are settled by the decision made

or the act done by the tribunal or officer, whether
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executive, legislative, judicial or special (citing au-

thorities), unless an appeal is provided for, or

other revision, by some appellate or supervisory

tribunal, is prescribed by law'." (Citing author-

ities.)

In Johnson vs. Towsley, 13 Wall. 72, 20 L. Ed. 485,

the Court said:

"This Court has at all times been careful to

guard itself against an invasion of the functions con-

fided by law to other departments of the Govern-

ment, and in reference to the proceedings before the

officers intrusted with the charge of selling the pub-

lic lands, it has frequently and firmly refused to

interfere with them in the discharge of their duties,

either by mandamus or injunction, so long as the

title remained in the United States and the matter

was rightfully before those officers for decision.

On the other hand, it has constantly asserted the

right of the proper Courts to inquire, after the

title had passed from the Governm^ent, and the

question became one of private right, whether ac-

cording to the established rules of equity and the

Acts of Congress concerning public lands, the party

holding that title should hold absolutely as his own,

or as trustee for another. A.nd we are satisfied that

the relations thus established between the Courts and

the Land Department are not only founded on a just

view of the duties and powers of each, but are essential

to the ends of justice and to a sound administration

of the law." (Our italics.)
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Other cases are cited in the Brief of the Argument.

The Supreme Court of Idaho in Pierson vs. State

Board of Land Commissioners, 14 Ida. 159, 93 Pac.

775, appUed the same principles to the duties and

functions of the very board involved in the case at bar

and held that its power and authority in matters dele-

gated to it by the Legislature were comparable with

the power and authority of the Secretary of the Inte-

rior and the Com.missioner of the General Land Office

in the administration of the public lands of the United

States.

If the action of the District Court be sustained in

this matter, litigants can be harassed and annoyed by

conflicting judgments and conflicting determinations

and they may be made to appear and defend their

rights in the same controversy at the same time before

boards and public officers and before the Courts.

Whether the settlers on any Carey Act Project shall

receive IV? acre feet per acre or 2 or 3 acre feet (if that

amount can be beneficially applied) is for the State

Board of Land Commissioners to determine in deciding

upon the area and boundaries of the project and in

dedicating to its reclamation a certain portion of the

public waters of the State.

In the case at bar the judgm^ent of the Board v/as

that the water dedicated to this project should be

spread over 35,000 acres, and the contracts between

the Construction Com.pany and the settlers mmst yield

to the power vested in the Board as to the amount of

water that shall go with each acre of land in a Carey

Act Project.
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II

INTEREST
When the settlers' contracts were entered into, the

construction work had just commenced. There was

considerable uncertainty as to the date when water

would be available for delivery to the settlers and hence

no definite and unqualified date was fixed by the con-

tract, except that the Company should in no event

receive interest from any date earlier than April 1,

1910, even though the water deliveries commenced be-

fore that date.

The settlers and the construction company v/ere all

familiar with the provision of the law that notice of

the availability of water had to be approved by the

State Board of Land Comimissioners and that under

the rules of the Board such approval would be given

only after thorough investigation by the State Engin-

eer. The giving of this notice would be a definite,

important and permanent land mark in the develop-

ment of the project. From the date of that notice the

State would reckon the tim.e within which the settler

must perform the acts and take the steps necessary to

earn title to the land entered under the Carey Act.

The giving of the notice was under the control of an

impartial public tribunal and to its judgment the parties

expressly contracted to refer the date from which inter-

est should commence in the event the water v/as not

available by April 1, 1910.

The settler's contract expressly provides that (Rec.

p. 116):
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"Interest from April 1, 1910, at 6 per cent per

annum, shall be paid annually, but if interest is

not paid within thirty days from the date the

same falls due, then in such case it shall be com-

puted for the entire period at the rate of 8 per cent

per annum.

**A11 interest accruing prior to the date on which

notice is given to the entrym^an that the Company

is prepared to furnish water under the terms of

this contract is hereby waived."

If water had been made available before April 1,

1910, interest could in no event be charged from a date

earlier than April 1, 1910, and if not available on the

latter date, then the Company agreed to waive interest

as to the land in question until the statutory notice

was given. It is conceded that the notice was given on

April 12, 1911, with the approval of the State Board

of Land Commissioners and after due investigation by

that Board and the State Engineer. The record as to

this m.atter commicnces with the last paragraph on

page 162 of the Record and extends to the end of

Mr. Cookinham.'s report on page 186. The mJnutes

of the Board show that on February 23, 1911, the

attorney for the Construction Company appeared be-

fore the Board and reported that the irrigation works

w^ere substantially completed

"and requested that in accordance with the terms

of the contract between the Company and the

State of Idaho that the State Engineer be directed

to examine the works and report to the Board as

to v/hether said works are substantially completed.
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Mr. Hays further stated that it was the wish of

the Company that this examination might be

speedily made in order that the Company may
publish notice of the availability of water as soon

as it has been determined that there is an adequate

supply. The matter was considered and ordered

referred to the State Engineer for further investi-

gation and report."

On page 164 will be found a report from the State

Engineer to the Board in which he states that it is

impracticable to make a thorough investigation at that

season of the year and he asks that he be permitted

to allow the matter to rest

''until such time as weather conditions will permit

of fuller investigation."

He concludes, however, with the statem.ent:

*'I have instructed Carey Act Inspector R. S.

Cookinham to furnish me certain data relative to

a number of different matters in connection Vvith

this project, especially along the line of the water

supply, and hope in a short time to be able to

address you in regard to the result of the investi-

gation on the matters on which I have asked him

to report."

The above communication was presented to the

Board at its meeting on February 27, 1911 (Rec. p.

165). The minutes of the meeting of March 16, 1911,

state (Rec. p. 165) :'

''Appeared S. H. Hays, counsel for the Twin

Falls Salmon River Land Si Water Company, and
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requested that said Company be requested to pub-

lish notice of the availabihty of water. Such

notice to begin April 15, 1911. It was ordered

that the application, with copy of notice and list,

be referred to the State Engineer with instructions

to investigate and report at once."

The report of the State Engineer of March 18, 1911,

shows the care with which the public officials are con-

sidering the giving of this important notice, and the

State Engineer reports that he believes the water will

be available.

The minutes of March 24, 1911 (Rec. p. 168) show

that the Company's representative again appeared be-

fore the Board with reference to this notice, which it

was proposed to date April 12, 1911, and it was ordered

that the notice be published, provided the water in the

reservoir reaches the tunnel level by April 12. The

minutes further recite

:

'*It was stated by the representative of the

Company that it was the intention of the Com-

pany to make no charges for maintenance during

the year 1911, although such a charge was author-

ized by the terms of the contract, but that it was

the purpose of the Company, in accordance v/ith

the terms of the contract, to collect the amount

due at the present time upon the water contracts."

In other words, the Board fully understood the effect

of the giving of the notice upon the payments under

the contract. The record shows (p. 169) that the water

had reached the tunnel level on April 7th and under
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date of April 10th the Carey Act Inspector, a compe-

tent engineer acting under the direction of the State

Engineer, reported to his chief that the water reached

the tunnel level on April 7th. He also reports a run-

off of nearly 19,000 acre feet during the month of

March and further that the works were substantially

completed. He suggests in his report that the periods

during which water should be delivered during the sea-

son be definitely fixed, so that those who desire to

make settlement on their lands will know in advance

when water deliveries will be made. The report shows

that there were a number of people on the project who

desired to make what are known as ''final proof crops"

only, that is, put enough land in cultivation to enable

them to make final proof without any regard to the

value or maturing of the crop. Under the law, resi-

dence was required by the entryman for thirty days

before final proof could be made, and during that period

the entryman usually put in some kind of a crop on

one-eighth of his land and put the water over it at least

once so that he could make proof that he had a growing

crop as a result of irrigation. Mr. Cookinham says in

his report (p. 171)

:

'Their intention is to charge interest on deferred

payments for this season,"

showing clearly that this claim for interest is not an

afterthought, but that it was understood before the

notice was given that interest would date from the

giving of that notice, and this provision, as well as all

other provisions of the contract had been approved by

the Board.
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The Inspector's report of December 13, 1910 (Rec.

p. 172) shows that at that time the project was 99

per cent completed and in his report of March 16, 1911

(Rec. p. 173), the official Carey Act Inspector says:

''This construction is so nearly completed as to

warrant the statement that no construction feature

will be an obstacle to the delivery of water on

April 1st."

In his report of May 27, 1911 (Rec. pp. 175-176), the

Inspector says:

''A water delivery was started from the control-

ling gates at the dam May 25, and continued until

May 27 * * * There seems to be no urgent

demand by those cultivating land upon this tract

for a delivery of water at this time, and the Com-

pany plans to keep in close touch with the indi-

vidual entr>Tnen, delivering water to them as

desired. In this manner, it is thought that the

most economic use of water will be made."

On June 3, 1911 (Rec. pp. 176-178), the official

Inspector says:

*'0n May 27th the gates at the dam were closed

and not opened again until Monday, the 29th

* * * There is no urgent demand for water and

will not be for several days. * * * j^ seems

strange that even at this late date the high water

of the Salmon river has apparently not started

* * * The season is unusual and it is still to

be expected that a heavy run-off will come into the

reservoir from the higher watershed of the river."
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In the report of June 14, 1911, the Inspector says

(Rec. p. 179)

:

''Water dehveries have been made through the

different parts of the canal system on the follow-

ing dates: May 23, 24, 25, 26, 27, 29, and again

beginning June 6th and ending June 10th * * *"

In the report of July 20, 1911 (Rec. p. 184), the

Inspector says:

''Approximately 30,000 acre feet will have been

distributed at the end of the third delivery to

6,000 acres of land under cultivation, or 5 acre

feet per acre below the controlling gates at the

dam. Practically all of the land in cultivation

gives a good appearance; but the acreage seems

to be the limit for which water could be supplied

this season. The method has been interrupted

distribution, rather than rotation ; but this method

has served very well. Little water has been wasted,

but the great loss has been due to the fact that

water has been distributed to small tracts of land

widely scattered."

Those having any practical knowledge of the devel-

opment of irrigation projects, know that only a small

amount of the total acreage is in cultivation the first

year. The development is gradual and it would be an

unpardonable folly to insist that no water should be

delivered from the system until there is enough water

in storage to irrigate all the lands under the project,

whether in cultivation or not. The public officials

charged with the duty of fixing the tim.e when the
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notice could be given considered it good public policy

to permit the water to be used as soon as it was avail-

able and thej^ accordingly, in the exercise of the discre-

tion vested in them by law, authorized the notice to

be given on April 12, 1911.

The parties could have stipulated for any date.

They could have agreed that interest should run from

the execution of the contract, or from the date when

the settler first demanded water, or when the reservoir

was filled, but for reasons satisfactory to them they

agreed that interest should run from the date the

official notice was given. They in effect stipulated

that the State Board of Land Commissioners should

be the arbiter to fix the important date from w^hich

interest should commence.

Obviously, the Court should not now—fourteen years

after the notice was given—arbitrarily fix another date.

It is significant, also, that the defendants have never

questioned the validity of that notice or its effective-

ness for any and all purposes and it was not until after

the trial of this case that they sought to amend their

original answ^er so as to permit them to question plain-

tiff's right to interest for the year 1911 (Rec. pp. 62-

66), and the case was re-opened so as to permit proof

upon this point (Rec. p. 67). The defendants and

their predecessors in interest accepted the notice as

sufficient for the purpose of obtaining patent and mak-

ing final proof on their land, and they have demanded

and received water for fourteen years because notice

had been given on April 12, 1911, that water was

available.
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This very question was before this Court in Glavin

vs. Commonwealth Trust Company, No. 4086 (295

Fed 103), and was ably argued by responsible counsel.

The record in that case (p. 60) contained the identical

table found on page 152 of the present record as to the

amount of water delivered during the year 1911, and

as to the amount of land in cultivation and the am.ount

of water delivered per acre during each year and the

brief of appellants in that case was directed almost

entirely to this very question. We quote from page 11

of that brief:

''However, the evidence without contradiction

shows that the total run-off into the reservoir for

the year 1911 was 96,571 acre feet; that the reser-

voir loss that year was 52,070 acre feet; that the

amount drawn of! was 22,843 acre feet; that the

amount delivered to the settlers was 5,140 acre

feet; that the amount of water per acre which was

received by the settlers cultivating their lands dur-

ing the season of 1911 was 1.15 acre feet. From

this statement it will be seen that the notice sent

forth by the company to the settlers informing

them that they were prepared to furnish water as

called for by their contracts was false and must

have been known to be false by the officers of the

Construction Com.pany at the time it was given.

''Not only was the notice false when given, but

the record shows there never has been a tim.e in

the history of the project when the run-off was

sufficient, or that the reservoir contained an ade-

quate supply of water to deliver to the settlers
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entitled thereto the amount of water called for bj^

their contracts, or the amount which was found

by the Court to be reasonably necessary for the

irrigation of their lands."

And the decision of this Court in that case is devoted

almost exclusively to this very question, and the Court

cites in support of its decision the earlier decision in

a similar case from the Oakley Project—Twin Falls

Oakley Land & Water Company vs. Martens (271 Fed.

428).

The District Court declined to follow the decision in

the Glavin case because, in its opinion, the settlers had

not received an adequate water supply in 1911. The

record, however, is uncontradicted (p. 152") that the

amount delivered in 1911 was 1.15 acre feet per acre;

in 1915, .75; in 1918, 1.25; in 1919, .833; in 1920, .75,

and if the Court is to be consistent, there would be no

adequate basis for allov/ing interest in a number of

other years. Apparently the Trial Court awarded

interest as a favor and not as a matter of right, not^

withstanding the parties had contracted for the pay-

ment of interest at a specific rate from a specific date.

Perhaps the Trial Court was influenced by the testi-

mony of a few v/itnesses who testified in substance that

they did not have sufficient water. Mr. Ryan, a wit-

ness for defendants, but not himself a defendant in this

case, says (Rec. p. 153)

:

'T went out there in the spring of 1911 * * *

I prepared about 30 acres for pasture grass and

alfalfa. When I got the land prepared it was about

the Wth of June and I had been watching one
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delivery of water previous to that, and in our

neighborhood it was very, very unsatisfactory

* * *. On the 22nd day of June, as my recollec-

tion has it, I went to Hollister to make my 1911

payment, and also to get a headgate to put in to

irrigate this land. When I got to the office I in-

quired as to when water would be delivered again.

* * * I was informed by som.ebody in the office

that had charge of the office, that water had been

shut off indefinitely a few days previous to that

* * *. So I didn't make my 1911 payment, and

I came back to the farm, and I pulled my ma-

chinery into the barn, locked my doors, and came

down on to the Twin Falls tract for the balance

of that season."

On cross-examination he says (Rec. p. 156)

:

'It is true that in some cases a number of the

settlers on the Salmon Tract during 1911 were ask-

ing water and obtaining water, running it over

their land for the purpose of getting what they

usually called a prove-up crop, in making their

proof to the State."

Anyone familiar with practical farming in Southern

Idaho would know that pasture grasses and alfalfa can-

not successfully be planted as late as the latter part of

June, regardless of the amount of water available for

irrigation.

Frank Caudle, one of the defendants, planted about

45 acres to wheat as a nurse crop for grass, and he got

a short crop of wheat, but no grass (Rec. pp. 156-157).
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He filed a damage suit against the Construction Com-

pany and got an allowance of $4.00 an acre on his con-

tract and a waiver of interest for 1911. His settlement

was apparently based on negligence in distribution and

in not receiving his proper share of the water that was

distributed to others.

Mr. Berger, a witness for defendants, testified as to

his experience during his first year in the sage brush.

He says (Rec. p. 158)

:

''I was somewhat unfamiliar with the rules of

the water company. In the first place, I didn't

get a headgate in tim.e. The ivater was withheld

from me on that account. * * * j fjj,g^ received

water about the fore part of June. * * * j

had not farmed in an irrigated country before

1911. I wasn't sure about the subsequent deliv-

eries that v/ere after the fore part of June. I

think, however, we did get some."

Clearly, this m.an's difficulties cannot be laid entirely

to the water supply or the water deliveries. He was

inexperienced in irrigation. He didn't have a headgate

and the water v/as withheld from him on that account

until so late that his crop was undoubtedly greatly

damaged by his own delays.

The experience of Mr. Sanderson (Rec. pp. 159-160)

was about the same.

The testimony of these four v/itnesses simply shows

that due to several causes, and among them: inexpe-

rience on the part of the farmers; the fact that the

farmers didn't get their crops in until late in the season;
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the fact that the land was new and poorly prepared

for irrigation, and that most of the settlers were simply

trying to get in a ''prove up crop," some of them had

poor crops and did not get the returns they had ex-

pected.

The testimony of these witnesses was not admissible

for the interest date did not rest in parol and as against

the vague testimony of these four witnesses as to what

happened 13 years before, we have the official reports

of the Go ernment Inspector, Mr. Cookinham, show-

ing the water deliveries during the year and the condi-

tion of the crops. The table on page 152 of the record

shows that more water per acre was delivered in 1911

than in 1915 and 1920. All testimony on this point,

hov/ever, must yield to the contract between the parties

and the judgment of the Board as to when the notice

of the availability of water should be given.

The decision of the Trial Court on this m^atter is

wholly out of harmony with the decision of this Court

in the case of Glavin vs. Commonwealth Trust Com.-

pany, 295 Fed. 103, and out of harmony with the

fundamental principle that interest is a matter of con-

tract and not a matter of favor.

''Where it (interest) is reserved expressly in the

contract or is implied by the nature of the promise,

it becomes a part of the debt and is recoverable as

of right; but when it is given as damages, it is

often a matter of discretion."

Redfield vs. Ystalyfera Iron Co., 110 U. S. 174,

28 L. Ed. 109.

The decision in Jourolmon vs. Ewing, 80 Fed. 604,
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by the Sixth Circuit Court of Appeals, with Present

Chief Justice Taft and former Justice Lurton and Judge

Severens sitting, is particularly to the point. There

the Court, after considering the question of the allow-

ance of interest, said

:

**But the question of interest in case of suit

brought upon a contract wherein the payment of

interest is made the subject of express stipulation,

and is thereby made part of the obligation, stands

upon a different ground. In such a case it is made

a matter of agreement between the parties. They

are supposed to have considered all the circum-

stances bearing upon the propriety of their stipu-

lation, and this term of the contract is as binding

as any other. The Courts have no just right or

authority to annul the agreement which the parties

have, in the contemplation of the circumstances in

which they were dealing, seen fit to make."

Ill

SET-OFFS FOR IMPROVEMENTS SHOULD NOT
HAVE BEEN ALLOWED.

If the decision of the State Board of Land Commis-

sioners as to the area of Carey Act land to which the

water supply is dedicated is not subject to review by

the Court, then the decision of the Trial Court must

be reversed and plaintiff allowed to recover the cost of

the water right as fixed by the State and settler's con-

tracts, less payments made thereon by the settler.

The Trial Court, after having determined that in its

opinion the water supplj^ was only sufficient to deliver
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76 per cent of the amount of water which the Court

found the settler could reasonably apply to beneficial

use, then proceeded to decide the case upon the assump-

tion that the water which the settler would receive

would be used by him on 76 per cent of his land, and

that the remaining 24 per cent of the farm would be

abandoned. The Court then allowed the settler $14.00

per acre for supposed improvements on the part of the

farm so theoretically supposed to be abandoned. These

improvements were supposed to consist of clearing of

sagebrush, plowing, leveling, building ditches to carry

the water on to the part abandoned, and fencing this

abandoned area with a supposed standard fence.

The Court further gave the settler interest at 8 per

cent on the damages as thus fixed from the date the

contract itself commenced to bear interest, without any

regard to the date when the damages were sustained or

the improvements made. The allowance for interest

alone v/ould be about 100 per cent of the damages

allowed the settler for improvements. Hence, instead

of the settler being paid $14.00 per acre for dam.ages to

improvements, he was actually given judgment, in the

form of setoff against what he owed, for $28.00 per acre,

and in addition to that he was given the improvem.ents

for which plaintiffs were compelled to pay.

The Court not only erred in allov\dng damages for

improvements which the settler was permitted to retain

and use, but it also erred in allowing interest from a

date long prior to the time the improvements were

made and the damages sustained, and this interest

allowance was based upon unliquidated damages and
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was at a rate in excess of the legal rate allowed by law

whei^ there is no contract for interest.

The defendants in these consolidated cases were not

the purchasers under the original settlers' contracts.

The record states that the contracts (Rec. p. Ill)

:

"were entered into by the predecessors of defendants

and were all similar in form, tenor and effect," etc.

There is no evidence as to when the improvements

were made, but in any event they v/ere made long

after the assignment of the contracts to plaintiffs and

in some cases within a short time before the trial of

the case, and in some cases they were not m^ade at all,

but the Court desired to treat all settlers alike, and so

deductions were made on the basis aforesaid without

any regard to the date of the im.provements or the

extent thereof, and without regard to the fact that

these improvements were made in m_any cases long

after the water shortage was known to the defendants,

or their predecessors in interest.

It is erroneous to assume that the settler would per-

manently abandon a definite part of his improved land.

He may farm it to crops requiring less than the maxi-

mum amount of water which the Court found could be

applied to beneficial use, or he may rotate his culti-

vated and farm.ed area from year to year and allow

part of his land to rest occasionally, while the other is

being irrigated and farmed. It is a well-known fact

that 2 1/3 acre feet per acre is not required for grain

or seed crops of alfalfa and clover, such as are now

raised so successfully on the Salmon Tract, especially

in years of short water supply, but the 2 1/3 acre feet
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per acre is required for the growing of alfalfa hay and

for summer pastures.

Furthermore, where the improvements were made by

the original entrymen or by the defendants' predeces-

sors in interest, the defendants would not be entitled

to set off the cost of such improvements, unless they

can show an assignment of the claim for such damages,

for the damages sustained prior to defendants' pur-

chase of the land would not pass with a conveyance of

the land, but would remain in the seller or in the per-

son sustaining the damages and the purchaser will be

presumed to have deducted from the purchase price

the damages, if any, resulting from the making of

improvements on land that cannot be irrigated because

of the shortage of the water supply.

The Trial Court permitted the defendants to set off

the supposed damages as if the defendants had them-

selves been the original entrymen and purchasers of

the water rights.

The Trial Court also wholly disregarded the estab-

lished rule that unliquidated damages do not bear

interest until the amount has been liquidated and

established. This is the law in the State of Idaho, as

shown by the repeated decisions of the Supreme Court

of that State.

In the case of Story & Fawcett vs. Nampa & Merid-

ian Irr. Dist., 32 Ida. 718, the Court said:

"This Court has hitherto adhered to the rule

that where a claim is for unliquidated damages,

the amount of which is not susceptible of ascer-

tainment by computation or by reference to mar-
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ket values, interest v/ill not be allowed prior to

judgment. (BaiTett vs. Northern Pacific Ry. Co.,

29 Ida. 139, 157 Pac. 1016; Austin vs. Brown Bros.,

30 Ida. 167, 164 Pac. 95; Graham vs. Brown Bros.,

30 Ida. 651, 168 Pac. 9.) While the point does not

seem to have been material in the above cases, the

circumstances of this case require us to call atten-

tion to the fact that the true date from vjhich the

amount found due draws interest is the date of the

rendition of the verdict of the jury or the decision of

the Court." (Our italics.)

The defendants in the cases now before the Court on

this appeal filed cross-bills (Rec. pp. 47-50), in which

they claim large damages because of the shortage in

the water supply. The concluding paragraph of the

cross-bill reads as follows (Rec. p. 50)

:

"That by reason of the failure of plaintiff and

its predecessors in interest to carry out the termiS

and conditions of said contracts, these defendants

have been damaged in the sum of $12,500.00."

As stated above, these damages were based upon the

theory that the Court and not the State Board of Land

Commissioners had supervisory power over Carey Act

Projects and the right to determine how much water

per acre should be dedicated to Carey Act Projects.

Based upon the Court's determination of the amxOunt

the settler could reasonably apply to beneficial use and

on the assumption that that is the amount he should

be entitled to receive, the Court determined that these

defendants were entitled to damages in the amount of
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$14.00 per acre for 24 per cent of their land, but instead

of deducting this amount from the am.ount due when

the damages were determined, it ordered the deduction

to be made thirteen years earher, or before interest was

computed on the original contract, and in doing so it

gave the settlers 8 per cent interest on the am.ount

awarded and figured from a date long before the.dam-

ages were sustained. Section 2551, Idaho Compiled

Statutes^ provides that:

''Section 2551. When there is no express con-

tract in writing fixing a different rate of interest,

interest is allowed at the rate of 7 cents on the

hundred by the year on

:

''1. Money due by express contract.

'*2. Money after the same becomes due.

''3. Money lent.

"i. Money due under the judgment of any com-

petent Court or tribunal.

''5. Money received to the use of another and

retained beyond a reasonable time without the

owner's consent, express or imj plied.

"6. Money due on the settlement of m.utual ac-

counts from the date the balance is ascertained.

"7. Money due upon open accounts after three

months from the date of the last item.

The procedure of the Trial Court clearly circum-

vented the statute and allowed interest at an excessive

rate and allowed interest on unliquidated dam.ages and

even before the damages had been sustained. The

Court also disregarded the provisions of the Idaho

Compiled Statutes that claims for damages arising
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after the assignment of water contracts to plaintiffs

could not be set off against the amount due under such

contracts. Section 6635, Idaho Compiled Statutes,

provides that:

**In the case of an assignment of a thing in

action, the action by the assignee is without preju-

dice to any setoff, or other defense existing at the

time of, or before, notice of the assignment; but

this action does not apply to a negotiable instru-

ment, transferred in good faith and upon good

consideration, before m^aturity."

The contracts in question were taken by plaintiffs

subject to any setoffs existing at the time of the assign-

ment, but clearly damages for improvements m.ade on

the land long after the contracts had been assigned or

damages for negVgence on the part of the Construc-

tion Company in the delivery of v/ater in 1911 or later

years, cannot be set off against the amount due plain-

tiffs under contracts assigned to them long prior to the

date the right to a setoff accrued. If defendants have

any claim for improvements due to mnsrepresentation

or negligence by the Construction Company, the claim

must be against that Company and not against the

plaintiffs.

The Trial Court proceeded apparently upon the

theory that under the settlers' contracts the Construc-

tion Company not only warranted the title and the

amiount of v/ater, but rendered itself liable for any and

all damages that the settler might sustain through

shortage of water, regardless of when the claim for

damages might arise or accrue; that it would be liable
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for improvements, however extensive and costly they

might be, and that its Uabihty would go far beyond

the liability of the grantor under a warranty deed to

real property.

Assuming for the sake of argument that the Court

and not the State Board of Land Commissioners has

jurisdiction over the amount of water the settler should

receive on a Carey Act Project, and that the Court

may determine and charge against the Construction

Company damages for not being able to deliver the

amount which the Court finds it contracted to deliver,

then is there not some rule for measuring the dam.ages

for v/hich it becomes liable? Clearly, it cannot be

liable for whatever improvements and expenditures the

settler makes on his land. Undoubtedly there is some

analogy between a warranty deed to a water right and

a warranty deed to a farm or town lot, and the obliga-

tion of the Construction Company under the vague or

implied covenants in the settlers' contracts cannot be

greater than the obligation of the grantor under a war-

ranty deed to land, nor can it be contended that the

plaintiffs, as assignees of the am.ount due under the

contracts, assumed any greater liability than the Con-

struction Com.pany.

The rule as to warranties of title to land is substan-

tially universal that the grantor in the event of failure

of title, is liable for the return of the purchase price with

interest, and is not liable for improvements, and this rule

is applied by the great weight of authority in determin-

ing damages under contracts to convey land, where the

grantor is, in good faith, unable to make the conveyance
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basis of the rule is well stated in the notes to 16 L. R. A.

(N. S.), page 771, as follows:

''Based upon the fact that title to real estate

was so involved and intricate that it was almost

impossible for the vendor to give a good title, the

rule was established in England at an early time

that Vv'here the vendor, in violation of a contract

to convey real estate, acted in good faith and with-

out fraud, the vendee was entitled to no more in

the v/ay of damages for a breach of contract than

sufficient to recom.pense him for his actual expenses

in the way of investigating the title, etc., and the

recovery of the money Vv^ith interest, if any, paid

by him thereon, and could not recover anything

by way of loss of his bargain. Flureau vs. Thorn-

hill, 2 W. B. 1078; Pounsett vs. Fuller, 17 C. B.

660; Walker vs. Moore, 10 Barn & Co. 416; Sikes

vs. Wild, 1 Best & S. 587, Affirmed in 4 Best & S.

421; Bain vs. Fothergill, L. R. 6 Exch. 59, affirmed

in L. R. 4 H. L. 158.

"The doctrine thus enunciated has been ap-

proved and followed by a majority of the Courts

in this country where the vendor, in good faith,

has been comxpelled to breach a contract to convey

real estate, although it is denied in some jurisdic-

tions, as it is in Beck vs. Staats. The rule was

applied in the following cases:"

The author cites a long list of cases in support of the

rule. See also 39 Cyc. 2106. This rule has been made

statutory in a num.ber of States, including California,
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Montana and South Dakota. In Baldwin vs. Munn,

2 Wend. 399, 20 Am. Dec. 627, the Court says:

''In an action on the covenant against incum-

brances in a deed, the plaintiff can recover only

the amount paid by him to extinguish the incum-

brance; but if he has paid nothing, no miatter

what the amount of the lien may be, he can

recover nominal damages only (citing cases). If

these principles are just in relation to the covenant

of general warranty, and of quiet enjoyment, and

against incumibrances, I do not perceive why they

are not equally applicable to the covenant to con-

vey, where the covenantor has acted in good faith

and refuses to convey because his titl? has in fact

failed. * * *

''If the vendor acts in bad faith, and refuses to

convey because the property has increased in value

and v/ith a view of putting the enhanced value in

his own pocket, it becom.es a case of fraud, and the

plaintiff would clearly be entitled either to compel

a specific perform.ance in equity, or to recover by

way of damages the difference betv/een the con-

tract price and enhanced value when the convey-

ance should have been made."

Chancellor Kent, in Staats vs. Ten Eyck's Executors,

3 Caines 111., 2 Am.. Dec. 254, in what is perhaps the

leading case in this country on this subject, traces the

history of the rule and the reasons for its adoption.

He said:

"In warranties upon the sale of chattels the law

is the same as upon the sale of lands, and the
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buyer recovers back only the original price (citing

authority). Our law preserves in all its branches

symmetry and harmony upon this subject. In the

modern case of Flureau vs. Thornhill, 2 W. B.

1078, the Court of King's Bench laid down this

doctrine, that upon a contract for a purchase of

land, if the title prove bad, and the vendor is

without fraud incapable of making a good one, the

purchaser is not entitled to damages for the fancied

goodness of his bargain. The return of the deposit

money with interest and costs was all that was to

be expected.

''Upon the sale of lands the purchaser usually

examines the titles for himself, and in case of good

faith between the parties, and of such cases only

I now speak, the seller discloses his proof and

knowledge of the title. The want of title is, there-

fore, usually a case of mutual error, and it would

be ruinous and oppressive to make the seller re-

spond for any accidental or extraordinary rise in

the value of the land. Still more burdensome

would the rule seem to be if that rise was ov/ing

to the taste, fortune or luxury of the purchaser.

No man would venture to sell an acre of ground to

a wealthy purchaser without the hazard of abso-

lute ruin."

The Supreme Court of V/ashington in Morgan vs.

Bell, 28 Pac. 925, reviews the authorities on the subject

at considerable length and discusses the cases which

have held to the contrary, and it re-affirms the rule in

the late case of Seymour vs. Jaffe, 138 Pac. 276. On
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the question of the recovery for improvements, the

rule is stated as follows in 14 Century Digest, Sec. 257,

under Covenants:

'The value of the improvements made by the

grantee after the purchase is not an element of

damage."

Citing in support thereof cases from Alabama, Ken-

tucky, Missouri, Montana, Nebraska, New Hampshire,

New York, North Carolina, Ohio and Pennsylvania.

The reason for the rule is well stated by Chancellor

Kent in the case cited above, also by the Court in

Gerbert vs. Congregation of the Sons of Abraham, 59

N. J. L. 160, 69 L. R. A. 764. The rule must apply

with even greater force in the case of water rights,

which depend largely upon the uncertainty of snow

and rain.

This Court has held, as has the Suprem.e Court of

Idaho, that the Construction Company proceeded in

good faith with the development of this project and in

permitting settlers to enter into settlers' contracts and

file upon the Carey Act land. In the case of Twin

Falls Salmon River Land and Water Company vs.

Caldwell, 242 Fed. 177, 192, this Court said:

''There is in the record no evidence even tending

to show any fraud on the part of anyone connected

with the undertaking. And insofar as concerns the

Construction Company, compensation for the re-

sponsibilities assum.ed by it and for its efforts could

only come from the success of the enterprise; so,

too, in respect to those who furnish the money
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with which to build the works, their security for

the money loaned depended upon its success."

Under the record in this case we submit that the

decision and decree of the Trial Court must be modified,

if not entirely reversed : The recovery should have been

for the full amount of the contract price, in view of

the fact that the defendants are now receiving water

on the basis of the acreage designated and approved

by the Land Board as the area that should be reclaimed

under this project, and interest should have been al-

lowed from the time stipulated in the contract and not

from the arbitrary date fixed by the Court and the

claims for damages should have been disallowed, and

it was clearly error to allow interest on unliquidated

damages before the amount thereof had been ascer-

tained and determined.

Respectfully submitted,

OLIVER 0. HAGA,
McKEEN F. MORROW,
J. L. EBERLE,

Solicitors for Cross-Appellants.





APPENDIX

The following sections are from the Revised Codes

of Idaho, and give the law as it stood when the con-

tracts were entered into, with the corresponding sec-

tions of the Compiled Statutes 1919.

Acceptance of the Carey Act.

Sec. 1613. The State of Idaho hereby accepts the

conditions of Section 4 of an Act of Congress, en-

titled, **An Act making appropriations for sundry c vil

expenses of the government for the fiscal year ending

June 30, 1894, and for other purposes", approved

August 18, A. D. 1894, together with all the grants

of land to the State under the provisions of the afore-

said act. The selection, management and disposal of

said land shall be vested in the State Board of Land

Commissioners as constituted by Section 7 of Article 9

of the Constitution of the State of Idaho. Said State

Board of Land Commissioners shall be hereinafter des-

ignated as the "Board". (C. S., Sees. 2996-7.)

Proposals to Construct Irrigation Works.

Sec. 1615. Any person, company of persons, asso-

ciation or incorporated company, constructing, having

constructed, or desiring to construct, ditches, canals or

other irrigation works to reclaim land under the provi-

sions of this chapter, shall file with the Board a request

for the selection, on behalf of the State, by the Board,

of the land to be reclaimed, designating said land by

legal subdivisions. This request shall be accompanied

by a proposal to construct the ditch, canal or other
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irrigation works necessary for the complete reclama-

tion of the land asked to be selected. The proposal

shall be prepared in accordance with the rules of the

Board and with the regulations of the Department of

the Interior; and shall be accompanied by the certifi-

cate of the State Engineer that application for permit

to appropriate v/ater has been filed in his office, to-

gether with the State Engineer's report thereon. It

shall state the source of water supply, the location

and dimensions of the proposed works, the estimated

cost thereof, the price and terms per acre at which

perpetual water rights will be sold to settlers on the

land to be reclaimed, said perpetual rights to embrace

a proportionate interest in the canal or other irrigation

works, together with all the rights and franchises at-

tached thereto. In the case of incorporated companies

it shall state the name of the company, the purpose of

its incorporation, the names and places of residence of

its directors and officers, the amount of its authorized

and of its paid-up capital. If the applicant is not an

incorporated company, the proposal shall set forth the

name or names of the party or parties, and such other

facts as will enable the Board to determine his or their

financial ability to carry out the proposed undertaking.

(C. S., Sec. 29*98.)

Certified Check to Accompany Proposal.

Sec. 1616. A certified check for a sum not less

than two hundred and fifty dollars, nor m.ore than

two thousand five hundred dollars, as may be deter-

mined by the rules of the Board, shall accompany

each request and proposal, the same to be held as a
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guarantee of the execution of the contract with the

State, in accordance with its terms, by the party sub-

mitting such proposal, in case of the approval of the

same and the selection of the land by the Board, and

to be forfeited to the State in case of failure of said

parties to enter into a contract with the State in

accordance with the provisions of this chapter. (C. S.

Sec. 2999.)

Application for Appropriation Permit to Be Filed.

Sec. 1617. The person, company of persons, asso-

ciation or incorporated company m.aking application

to the Board for the selection of lands by the State,

shall have filed with the State Engineer an applica-

tion for a permit to appropriate w^ater for the recla-

mation of the lands described in the request to the

Board. This application for a permit shall be of a

form prescribed by the State Engineer and shall be

accompanied by two copies of a map of the land to be

selected, and it shall show accurately the location and

dimensions of the proposed irrigation works. The

maps of the lands and proposed irrigation works shall

be prepared in accordance with the regulations of the

State Engineer's office and the rules of the Department

of the Interior. (C. S., Sec. 3000.)

Submission of Proposal to State Engineer.

Sec. 1618. Immediately upon the receipt of any

request and proposal, as designated in Section 1615,

it shall be the duty of the Register to examine the

same and ascertain if it complies with the rules of

the Board and the regulations of the Department of
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the Interior: If it does not, it is to be returned for

correction; but, if it does cmply, it shall be sub-

mitted to the State Engineer, who shall examine the

same and make a written report to the Board, stating

whether or not the proposed works are feasible; whether

the proposed diversion of the public waters of the

State will prove beneficial to the public interest;

whether there is sufficient unappropriated water in

the source of supply; and whether or not a permit to

divert and appropriate water through the proposed

works has been approved by him ; whether the capacity

of the proposed works is adequate to reclaim the land

described; whether or not the proposed cost of con-

struction is reasonable; and whether or not the maps

filed in his office comply with the requiremients of said

office and the regulations of the Department of the

Interior; also whether or not the lands proposed to be

irrigated are desert in character and such as m^ay

properly be set apart under the provisions of the

aforesaid act of Congress and the rules and regulations

of the Department of the Interior thereunder. "V\ hen-

ever the State Engineer shall be unable, from an

examination of the maps and the field notes submitted

for his examination, to determine whether or not the

proposed irrigation works are feasible and adequate,

whether or not the proposed cost of construction is

reasonable, or whether or not the proposed diversion

of the public water would be beneficial to the public

interest, and whether or not the lands proposed to be

irrigated are of such a character as to come under the

provisions of the aforesaid Act of Congress, it shall be
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his duty to make, or cause to be made by some quali-

fied assistant, such survey or examination as will enable

him to report intelligently thereon to the Board.

(C. S., Sec. 3001.)

Approval of Application by Board.

Sec. 1619. On receipt of the report of the State

Engineer the Register shall place the request and

proposal with the Engineer's report thereon before

the Board for its consideration. In case of approval

the Board shall instruct the Register to file in the

local land office a request for the withdrawal of the

land described in said proposal. No request on which

the State Engineer has reported adversely, either as

to the water supply, the feasibility of the construction,

the cost or capacity of the works, or as to the character

of the lands sought to be irrigated shall be approved

by the Board. (C. S., Sec. 3002.)

Adverse Report by Engineer.

Sec. 1620. In case the State Engineer shall report

adversely upon the proposed irrigation works, or where

requests and proposals are not approved by the Board,

the said Board shall notify the parties making such

proposal of such action and the reasons therefor. The

parties so notified shall have sixty days in which to

submit a satisfactory proposal; but the Board may, at

its discretion, extend the time to six months. (C. S.,

Sec. 3003.)

Contract with Proposed Contractor.

Sec. 1621. Upon the withdrawal of the land by

the Department of the Interior, if shall be the duty
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of the Board to enter into a contract with the parties

submitting the proposal, which contract shall contain

complete specifications of the location, dimensions,

character and estimated cost of the proposed ditch,

canal or other irrigation works; the price and terms

per acre at which such works and perpetual water

rights shall be sold to settlers; and the price and

terms upon which the State is to dispose of the lands

to settlers. This contract shall not be entered into

on the part of the State until the withdrawal of the

lands by the Department of the Interior and the filing

of a satisfactory bond on the part of the proposed

contractor for irrigation works, w^hich bond shall be

in a penal sum equal to five per cent of the estimated

cost of the works, and shall be conditioned for the

faithful performance of the provisions of the contract

with the State. (C. S., Sec. 3004.)

Same; Limitations on Terms.

Sec. 1622. No contract shall be miade by the Board

which requires a greater time than five years for the

construction of the works, and all contracts shall state

that the work shall begin within six months from

date of contract; that at least one-tenth of the con-

struction work shall be completed within tv/o years

from the date of said contract; that construction shall

be prosecuted diligently and continuously to comple-

tion, and that a cessation of work under the contract

with the State for a period of six months after the

second year, without the sanction of the Board, will

forfeit to the State all rights under said contract.

(C. S., Sec. 3005.)
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Forfeiture of Contract for Contractor's Default.

Sec. 1623. Upon the failure of any parties, having

contracts with the State for the construction of irriga-

tion works, to begin the same within the time specified

by the contract, or to complete the same within the

time or in accordance with the specifications of the

contract with the State, to the satisfaction of the

State Engineer, it shall be the duty of the Register

to give such parties written notice of such failure;

and if after a period of sixty days from the sending of

such notice, they shall have failed to proceed with

the work or to conform to the specifications of their

contract with the State, the bond and contract of such

parties and all works constructed thereunder shall be

at once and thereby forfeited to the State; and it

shall be the duty of the Board at once so to declare

and to give notice once each week, for a period of

four weeks, in some newspaper of general circulation

in the county in which the work is situated, and in

one newspaper at the State Capital in like manner and

for a like period, of the forfeiture of said contract,

and that upon a fixed day proposals will be received

at the office of the Board in the Capitol at Boise City

for the purchase of the incomxpleted works and for the

completion of said contract, the time for receiving said

bids to be at least sixty days subsequent to the issuing

of the last notice of forfeiture. The money received

by the Board from the sale of partially completed

works under the provisions of this section shall first

be applied to the expenses incurred by the State in

their forfeiture and disposal, and to satisfying the
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bond; and the surplus, if any exists, shall be paid to

the original contractors with the State. (C. S., Sec.

3006.)

State Not to Be Responsible for Work.

Sec. 1624. Nothing in this chapter shall be con-

strued as authorizing the Board to obligate the State

to pay for any work constructed under any contract,

or to hold the State in any way responsible to settlers

for the failure of contractors to complete the work

according to the terms of their contracts with the

State. (C. S., Sec. 3007.)

Publication of Notice of Opening.

Sec. 1625. Immediately upon the withdrawal of

any land for the State by the Department of the Inte-

rior, and the inauguration of work by the contractor,

it shall be the duty of the Board, by publication once

each week in some newspaper of the county in which

said lands are situated, and one newspaper at the

State Capital, for a period of four weeks, to give notice

that said land, or any part thereof, as the Board in

its discretion may deem is for the best interest of the

State, is open for settlement, the price for which said

land will be sold to settlers by the State, and the con-

tract price at which settlers can purchase water rights

or shares in such works. (C. S., Sec. 3008.)

Application to Enter Land.

Sec. 1626. Any citizen of the United States, or

any person having declared his intention to become

a citizen of the United States (excepting married

women) over the age of twenty-one years, may make
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application, under oath, to the Board, to enter any

of said land in an amount not to exceed one hundred

and sixty acres for any one person; and such appli-

cation shall set forth that the person desiring to make

such entry does so for the purpose of actual reclama-

tion, cultivation and settlement in accordance with the

Act of Congress and the laws of this State relating

thereto, and that the applicant has never received the

benefit of the provisions of this chapter to an amount

greater than one hundred and sixty acres, including

the number of acres specified in the application under

consideration. Such application must be accompanied

by a certified copy of a contract for a perpetual water

right, made and entered into by the party making

application with the person, com.pany or association

who has been authorized by the Board to furnish

water for the reclamation of said lands; and, if said

applicant has at any previous time entered lands under

the provisions of this chapter, he shall so state in his

application, together with description, date of entry

and location of said land. The Board shall thereupon

file in its office the application and papers relating

thereto, and, if allov/ed, issue a certificate of location

to the applicant. All applications for entry shall be

accompanied by a paymient of twenty-five cents per

acre, which shall be paid as a partial payment on the

land if the application is allowed; and all certificates

when issued shall be recorded in a book kept for that

purpose. If the application is not allowed, the twenty-

five cents per acre accompanying it shall be refunded

to the applicant. The Board shall dispose of all lands
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accepted by the State under the provisions of this

chapter at the uniform price of fifty cents per acre,

half to be paid at the time of entry and the remainder

at the time of making final proof by the settler. (C. S.,

Sec. 3009.)

Disposition of Proceeds of Sale.

Sec. 1627. As provided in the Act of Congress, all

moneys received by the Board from the sale of lands

selected under the provisions of this chapter shall be

deposited with the State Treasurer, and such sums as

may be necessary shall be available for the payment

of the expenses of the Board and of the State Engin-

eer's office incurred in carrying out the provisions of

this chapter.

Such expenses shall be paid by the State Auditor

in the manner provided by law, upon vouchers duly

approved by the State Board of Examiners, for the

work performed under the direction of the State Board

of Land Commissioners, and by the State Engineer for

all work performed by the State Engineer's office; and

any balance remaining over and above the expense

necessary to carry out the provisions of this chapter,

shall constitute a trust fund in the hands of the State

Treasurer to be used only for the reclamiation of other

arid lands. (C. S., Sec. 3013.)

Proof of Reclamation by Settlers.

Sec. 1628. Within one year after any person, com-

pany of persons, association or incorporated company,

authorized to construct irrigation works under the pro-

visions of this chapter, shall have notified the settlers
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under such works that they are prepared to furnish

water under the terms of their contract with the State

the said settler shall cultivate and reclaim not less than

one-sixteenth part of the land filed upon, and within

two years after the said notice the settler shall have

actually irrigated and cultivated not less than one-

eighth of the land filed upon, and within three years

from the date of said notice, the settler shall appear

before the register of the State Board of Land Com-

missioners, a judge or clerk of any Court of record

within the State, or commissioners to be designated by

the Board, within the State, and m.ake final proof of

reclamation, settlement and occupation, which proof

shall embrace evidence that he is the owner of shares

in the works which entitle him to a water right for

his entire tract of land sufficient in volume for the

complete irrigation and reclamation thereof; that he

has been an actual settler thereon and has cultivated

and irrigated not less than one-eighth part of said

tract; and such fu/ther proof, if any, as may be required

by the regulations of the Department of the Interior

and the Board. The officer taking this proof shall be

entitled to receive a fee of two dollars, which fee shall

be paid by the settler and shall be in addition to the

price paid to the State for the land; Provided, That

when the Register of the Board takes final proof, all

fees received by him shall be turned into the State

Treasury. The commiissioners appointed by the Board

are hereby authorized to administer oaths. All proofs

so received shall be submitted by the Register to the

Board and shall be accompanied by the final payment
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for said land, and upon approval of the same by the

Board the settler shall be entitled to his patent. If

the land shall not be embraced in any patent thereto-

fore issued to the State by the United States, the

proofs shall be forwarded to the Secretary of the

Interior, with the request that a patent to said lands

be issued to the State.

When the works designed for the irrigation of lands

under the provisions of this chapter shall be so far

completed as to actually furnish an ample supply of

water in a substantial ditch or canal to reclaim any

particular tract or tracts of such lands, the State of

Idaho shall, through the State Board of Land Commis-

sioners, make proof of such fact, and shall apply for a

patent to such lands in the manner provided in the

regulations of the Department of the Interior. (C. S.,

Sec. 3014.)

Water Contracts a Lien on Land; Foreclosures.

Sec. 1629. Upon the issuance of a patent to any

lands by the United States to the State, notice shall

be forwarded to the settler upon such land. It shall

be the duty of the Board, under the signature of the

President, attested by its Register, to issue a patent

to said lands from the State to the settler. (Sec. 3017,

Compiled Statutes 1919.)

The water rights to all lands acquired under the

provisions of this chapter shall attach to and become

appurtenant to the land as soon as title passes from

the United States to the State. (Sec. 3018, Compiled

Statutes 1919.) Any person, company or association,

furnishing water for any tract of land, shall have a
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first and prior lien on said water right and land upon

which said water is used, for all deferred payments for

said water right; said lien to be in all respects prior to

any and all other liens created or attempted to be

created by the owner and possessor of said land; said

lien to remain in full force and effect until the last

deferred payment for the water right is fully paid and

satisfied according to the terms of the contract under

which said water right was acquired. Sec. 3019, Com-

piled Statutes 1919.) The contract for the water right

upon which the aforesaid lien is founded shall be

recorded in the office of the recorder of the county

where said land is situate. (Sec. 3020, Compiled

Statutes 1919.)

Upon default of any of the deferred payments secured

by any lien under the provisions of this chapter, the

person, company of persons, association or incorporated

company, holding or owning said lien, may foreclose

the same according to the terms and conditions of the

contract granting and selling to the settler the water

right. (Sec. 3021, Compiled Statutes 1919.) All sales

shall be advertised in a newspaper of general circula-

tion, published in the county where said land and

water right is situate, for six consecutive weeks, and

shall be sold to the highest bidder at the front door of

the Court House of the county, or such place as may
be agreed upon by the terms of the aforesaid contract.

And the sheriff of said county shall in all such cases

give all notices of sale, and shall sell all such lands and

water rights, and shall make and execute a certificate

of sale to the purchaser thereof. (Sec. 3022, Compiled
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Statutes 1919.) And at such sale no person, company

of persons, association or incorporated company, own-

ing and holding any lien, shall bid in or purchase any

land or water right at a greater price than the amount

due on said deferred payment for said water right and

land, and the costs incurred in making the sale of said

land and water right. (Sec. 3023, Compiled Statutes

1919.)
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STATEMENT

In the brief of appellants, three principal proposi-

tions are urged : First, that there is a lack of indispen-

sable parties; second, that the contracts call for a spe-

cific amount of water, to-wit: 4.2 acre feet per acre

per season, which has not been furnished, and, third,

that interest upon the principal sum found due should

only be allowed from the date of decree. The other

assignments of error will only require passing notice.
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LACK OF PARTIES

The argument that there is a want of indispensable

parties in this case is based upon a confusion between

the terms ''indispensable parties" and ''necessary par-

ties", and in part upon the erroneous assumption that

the pleadings in these cases present the same issues

as the pleadings in the case of Commonwealth Trust

Company vs. Max Smith, 273 Fed. 1, 266 U. S. 152,

69 L. Ed. , which decisions are principally relied

upon as sustaining the contention of appellants.

In fact, the pleadings in the present case were

amended to conform to the ruling of the District

Court in the Max Smith case by omitting all reference

to the attempt made in the Smith case to obtain from

each settler on the project his proportionate share of

the cost of construction based upon the number of

acres to which the project was finally reduced. Thus

all of Paragraph IX of the form of complaint used in

the Smith case is omitted and a portion of Paragraph

X in the Smith case is also stricken, and in lieu thereof

the paragraph beginning on page 28 is inserted (Rec.

pp. 26-29). Again the last sub-paragraph of Para-

graph XI of the Smith complaint is omitted from the

bill in the present cases and Paragraph XIII is entirely

new (Rec. pp. 32, 33). The portions of the bill in the

Smith case which were stricken out by amendment

were those alleging facts requiring the adjudication of

the cost of the project, the determination of the acre-

age, and the particular tracts to which it should be

reduced and increasing the cost per acre charged against



each settler in proportion to the reduction. Thus in

Paragraph XI it was alleged that by reason of the

reductions of the project to approximately 60,000 acres,

the proportionate cost should be increased by $20.00

per share, and that if the project was reduced below

that area the cost per acre should be still further in-

creased. In lieu of these allegations appellees in their

bills in the cases now before the Court expressly accept

the action of the State Land Board and of the Secre-

tary of the Interior in reducing the project to 35,000

net irrigable acres, and they have accordingly acquired

at great expense to themselves, the stock from the

excluded lands, and prior to the entry of the decrees

appealed from shares of stock were deposited with the

Clerk of the lower Court representing 1 5/7 shares for

each irrigable acre in the respective tracts owned or

claimed by appellants so that, regardless of the claims

of other settlers, each of the appellants has the same

proportionate share and interest in the water rights of

the Salmon River Project as he would have if there

had never been contracts outstanding for more than

35,000 irrigable acres.

The learned counsel for appellants, in discussing the

Smith case, supra, in this Court and in the Supreme

Court of the United States, omitted the most pertinent

portions of both opinions. The Supreme Court said

(226 U. S. 152, U. S. Sup. Ct. Advance Opinions, Dec.

15, 1924, p. 89):

'The bill practically disregards the stipulations

fixing the price of water rights at $40 an acre, and

proceeds on the theory that the amount of the lien



intended by the Carey Act is to be determined by

distributing the total actual outlay for irrigation

works, etc., with reasonable interest thereon, over

all of the reclaimed lands on an acreage basis.

Applying that theory, the bill alleges that if the

supply of water is found to be adequate for 60,000

acres, and no more, the amount due is to be com-

puted at $60 an acre; and if the supply is found

to be adequate only for a smaller acreage, a cor-

respondingly higher rate is to be used in the com-

putation. This theory involves a determination

of the total outlay and of the total area reclaimed.

In view of what is comprehended in these ques-

tions, they should be determined once for all.

Every contract holder has an interest in them

and will be affected by their determination, how-

ever made. It is of concern to him, not merely

whether his tract is held to have been reclaimed

and to be chargeable with part of the general

outlay, but also whether and to what extent other

lands are in the same situation. In this and other

respects what is determined in respect of other

holders is of direct concern to him. In short, the

interests of the contract holders are so related

that an effective and just determination of the

questions can only be had in a proceeding to which

all are parties."

The allegations referred to in this statement have

all been eliminated from the bill of complaint by the

amendments already referred to. When the Smith

case was before this Court, 273 Fed. 1, Judge Wolver-



ton, at page 5, premised his decision by stating that

if the action was merely a proceeding for the fore-

closure of a mortgage lien and nothing more, the other

contract holders within the project were neither nec-

essary nor indispensable parties. He then goes on to

discuss the various allegations of the bill and the con-

troversy over the sufficiency of the water supply.

And in the portion of this opinion referred to in appel-

lant's brief at the top of page 22, the omission of which

is indicated by asterisks, the Court states:

'Then there is the contention of the plaintiff

that all the water users who will finally be entitled

to water must be required to pay, not $40 per

share for each share or interest in the system, but

$60 and a greater sum according as the acreage

subject to irrigation from the system is reduced

by delimitations made, or that will of necessity

be required to be made, to meet the inadequacy

of the supply of v/ater available for irrigation

purposes.

''It is the very theory and purpose of the bill

of complaint, as becomes apparent from a reading

of it, to enforce the alleged lien for the larger

am.ount, so as to require the diminished area to

bear the burden of the entire cost of construction.

It is obvious, therefore, that in a comprehensive,

equitable, and fair readjustm.ent of the matters

pertaining to the unfortunate situation, all the

contract holders will be affected in a greater or

less degree, and that the rights of each shareholder

are more or less dependent upon the rights of
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every other shareholder. This manifestly and nec-

essarily will affect in greater or less degree the

extent and dignity of the rights and holdings of

a very great number, if not all, of the contract

holders of shares under the project. So it would

appear that a final decree cannot be made or

entered in the case at bar without affecting mate-

rially perhaps all the contract holders in the

project, or at least without leaving the controversy

in such condition that its final determination may

be wholly inconsistent with equity and good con-

science. The suit, considered in respect to the cor-

relative rights involved, is not one for foreclosure

merely, hut by nature resembles more nearly one for

specific performance, the termination of which will

perforce of its very consequences affect in some

measure all the contract holders by reason of the

inability of the construction company fully to per-

form on its part." (Our italics.)

It thus appears that the pleadings in the present case

and in the Smith case are entirely different as far as

the question of parties is concerned and that the allega-

tions upon which this Court, the lower Court and the

Supreme Court of the United States held that tlie

other settlers were necessary parties are not to be

found in the pleadings now before this Court.

In this connection we also call the Court's attention

to the decision of the Court below on petition for re-

hearing (Rec. p. 103)

:

''The petitions for rehearing in the above num-

bered cases are substantiallv the same and involve



identical questions. Every point urged has here-

tofore had my earnest consideration—in some in-

stances several times. The recent decisions of the

Supreme Court in the Max Smith case, and in the

Gooding case, are in affirmance of judgments of

this Court, which judgments have not been thought

to be inconsistent with the conclusions reached in

the cases under consideration, and I find nothing

in the decisions of the Supreme Court necessarily

out of harmony with such conclusions.

''Accordingly, the petitions for rehearing are

denied."

Furthermore, as stated above, counsel for appellants

has confused the well established distinction between

necessary parties and indispensable parties, and he is

assuming erroneously that this Court and the Supreme

Court of the United States held in the Smith case that

the absent defendants were indispensable parties. A
reference to the decisions in question shows the error

of this contention. In the Supreme Court opinion as

reported in the Lawyers Edition, Advance Sheets, p.

89, the Court says:

''On the defendant's motion, the District Court

ruled that the other holders of water right con-

tracts were necessary parties and ordered that the

plaintiffs bring them in."

A little later, the Court states:

"But, as the bill was dismissed because of the

refusal to bring in additional parties, the only
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question here is whether the parties indicated were

necessary parties."

It thus appears that the other settlers were held to

be necessary parties only in the Smith case and there

the question had been raised by motion and before

trial. In the present case, the question was not raised

by motion to dismiss, nor was it raised in the answers

as counsel for appellants erroneously assumes at p. 37.

He is perhaps not aware of the exact provisions of the

pleadings filed by the former attorney for his clients.

In fact, the only manner in which the matter was pre-

sented to the lower Court was in a motion for non-suit

during the course of testimony taken before the exam-

iner (Rec. p. 151), and in the petitions for rehearing,

which were denied in the decision quoted above. It is

thoroughly settled that if the absent parties were nec-

essary parties the objection might be waived, and this

appellants have clearly done by failing to set up the

want of parties in their answer. See Equity Rules 29,

43 and 44.

In the well considered case of Benedict vs. Setters,

et al. (C. C. A. 8th Cir.), 261 Fed. 492, the Court, at

pages 502, 503, points out that the plea of misjoinder

of parties is necessarily a question of law and not of

fact, and after stating that during the entire pendency

of the action in the Court below the question was not

presented to the Court for its action, the Court refers

to equity rule 29 and states:

'This not having been done, and the case having

been tried through upon its merits, with no action
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on the part of the defendants, it was clearly non-

prejudicial, and the right to object at this time

was waived by the appellants, and the question is

not here for determina^on by this Court upon

this appeal."

Equity Rule 44 provides:

"If a defendant shall, at the hearing of a cause,

object that a suit is defective for want of parties,

not having by motion or answer taken the objec-

tion and therein specified by name or description

the parties to whom the objection applies, the

Court shall be at liberty to make a decree saving the

rights of the absent parties."

The motion for non-suit did not specify the names

of the parties whose presence was claimed to be indis-

pensable, nor did it specify them, by description

as required by the rule above quoted, and we submit,

therefore, that the objection was not made in accord-

ance with the equity rules and was clearly insufficient

from the standpoint of pleading and practice.

In addition to the statement made by the learned

Trial Court in the decision on rehearing quoted above,

we call the Court's attention also to the unreported

decision of the same learned Judge in the case of the

Equitable Trust Company of New York vs. Martin

Olsen, Equity No. 808 in the Idaho District, rendered

April 1, 1922, where the Court in a similar foreclosure

action upon pleadings practically identical with those

now before this Court, said

:
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''Other major cases are in the main ruled by the

Martens case, supra. While in the abstract de-

fendant's objection that there is a want of indis-

pensable parties is not without merit (Common-

wealth Trust Co. vs. Smith, 273 Fed. 1), it may

be obviated here, as in the Martens case, by assum-

ing that the water supply is distributable pro rata,

not to the patented land alone, but to all lands

for which there are outstanding contracts. To

avoid the necessity of bringing in all claimants,

particularly those upon the unpatented lands,

plaintiff is apparently willing that the adjudica-

tion be made upon that assumption, and the de-

fendants cannot complain, for in no contingency

could they suffer from such course, and there is

a chance that they may profit."

In a later decision, also unreported, entitled: Equit-

able Trust Company of New York vs. D. R. Langlois,

et al.. No. 795, in the Idaho District, decided Novem-

ber 29, 1924, after the decision of the United States

Supreme Court in the Max Smith case, the learned

Trial Judge, referring to that decision and to appel-

lants' contention as to its application to the present

cases, says:

''In affirmance of the judgment of the lower

Courts, it is there held that upon a Carey Act

project where the available water supply is in-

sufficient to cover all outstanding contracts, and

there is a controversy whether the water is distrib-

utable to all the contracts ratably or only to a portion
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of them, all contract holders are necessary parties

defendant to a suit to foreclose the lien of any one

contract. Since the Smith case was decided here

we have entertained a large number of foreclosure

cases of like character, without requiring all the

settlers to be brought in, but always upon the

condition and with the understanding that plain-

tiff's recovery was to be limited to the amount

remaining due upon the purchase price, assuming

the least amount of water the defendant settler

would be entitled to receive under any possible

theory of the law. The plaintiff thus waives its

contingent right to recover more and the defendant

cannot possibly be prejudiced." (Our italics.)

We think, therefore, that appellants' objection for

want of indispensable parties is without merit, and in

this connection we call the Court's attention to the

fact that the appellants waived their motion for non-

suit by thereafter introducing evidence. It hardly

seems necessary to cite authorities upon this point, but

we call attention to the following decisions of this Court:

Coeur d'Alene Lumber Co. vs. Goodwin, 104

C. C. A. 413, 181 Fed. 949.

Northv/est Steamship Co. vs. Griggs, 77 C. C.

A. 28, 146 Fed. 472.

Levy vs. Larson, 92 C. C. A. 562, 167 Fed. 110.

Copper River & N. W. Ry. Co. vs. Heney, 128

C. C. A. 131, 211 Fed. 459.

Courtnay vs. King, 220 Fed. 112, 136 C. C. A.

204.

Dupree vs. United States, 2 Fed. (2nd Series)

44, and other cases cited.
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II

CONTRACT DID NOT CALL FOR SPECIFIC

AMOUNT OF WATER
Counsel for appellants attempts to re-open the ques-

tion in this Court that the State and settlers' contracts

on the Salmon project and other similar Carey Act

Projects in Idaho provide for a specific amount of

water, which in the present case is equal to one one-

hundredth of a cubic foot per second of time. He

contends further that this is a continuous flow during

the statutory irrigation season from April 1 to Novem-

ber 1, regardless of the fact that nobody uses water

on the Salmon Project during April and October, and

by a mathematical computation counsel concludes that

4.2 acre feet of water per acre per year is called for

by the contracts and must be furnished whether needed

or not. We submit that this question is entirely fore-

closed by the decisions of this Court in Caldwell, et al.

vs. Twin Falls Salmon River Land & Water Company,

et al., 155 C. C. A. 17, 242 Fed. 177, and same case,

272 Fed. 356. As pointed out in the decision of the

learned Trial Judge (Rec. p. 69), his original decision

in the Caldwell case had determined that the contract

called for 2^ acre feet of water per acre per season

(225 Fed. 584), and that for this reason evidence

touching duty of water was immaterial. This deci-

sion was reversed on the first appeal, this Court hold-

ing, in effect, that the one one-hundredth of a cubic

foot per second was merely a rate of How, and that the

Court should determine the amount of water required

for beneficial use in accordance with the usages of
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good husbandry (242 Fed. 177). On the second appeal,

272 Fed. 356, at page 362, this Court, in referring to

its previous decision, said:

**The Court held that the settlers were entitled

under this contract to one-hundredth of a second

foot of water per acre, provided such quantity could

he beneficially applied, but were not entitled as a

contractual right to 2^ acre feet per acre as held

by the District Court, since that amount was

merely determined in an advance estimate made

by the proposer of the plan as to the capacity of

the system."

In the case of Idaho Irrigation Co. vs. Gooding, 265

U. S. 518, 68 L. Ed. 1157, also involving similar issues

in regard to a Carey Act Project in Idaho, the Supreme

Court of the United States said, 265 U. S. 523, 68

L. Ed. 1160:

'The allowance of 2^ acre feet per acre is

much less than the quantity stipulated in the con-

tract, hut the reduction hy the Court was properly

made under the Idaho statute, which requires that

the amount of water allowed shall never be in

excess of the amount used for beneficial purposes

(Comp. Stat. 1919, Sec. 7033), and the statute

which forbids the use by any water-right owner of

more water than good husbandry requires (Sec.

5640). These provisions are to be read into the

contracts. State vs. Twin Falls-Salmon River

Land & Water Co., 30 Idaho, 41, 77, 166 Pac. 220."
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In quoting from this decision at page 40 of appel-

lant's brief; counsel has erroneously used the expres-

sion *Vas probably made under the Idaho statute",

instead of 'Vas properly made", etc. When this ob-

vious error is corrected, it is apparent that the Supreme

Court of the United States expressly determined that

Carey Act settlers were not entitled to a specific amount

of water equivalent to the contract rate of flow through-

out the statutory irrigation season, unless they could

show that that amount was not in excess of the rea-

sonable water duty, when due consideration is given

to the arid area and the limited amount of water

available for its reclamation. If we refer to the case

of State of Idaho and Rayl vs. Twin Falls Salmon

River Land & Water Co., 30 Ida. 41, 77, 166 Pac. 220,

we find the same rule expressly laid down by that

Court. In 30 Idaho, pp. 77, 78, the Court states:

"It should be noted that the provisions of the

statutes of the state are expressly referred to and

made a part of the contract between the Construc-

tion Company and the settler. By Sec. 3293,

Rev. Codes, it is provided that no person entitled

to the use of water from any ditch or canal must,

under any circumstances, use more water than

good husbandry requires for the crop or crops

that he cultivates. By reading this law into the

contracts, it would follow that the settler is en-

titled to receive the amount of water specified in

his contract to the extent necessary to irrigate the

crop or crops which he cultivates in accordance

with the usages of good husbandry. He would not
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be entitled to receive a greater amount than is

necessary to irrigate his crops, nor in any event

a greater amount than that specified in the con-

tract." (Our itaUcs.)

In the later cases cited by counsel in this portion

of his brief, viz: Tapper vs. Idaho Irrigation Co., Ltd.,

36 Ida. 91, 210 Pac. 591 (materially modified on re-

hearing); Boley vs. Twin Falls Canal Co., 37 Ida. 318,

217 Pac. 258, and State vs. Twin Falls Land & Water

Co., 37 Ida. 73, 217 Pac. 252, the Court did not pur-

port to overrule the Rayl decision and in fact those

cases cite it and are in no way in conflict with it. In

none of them was the contention advanced that the

settlers Vv^ere claiming more water than they could use

beneficially in accordance with the usages of good hus-

bandry. Furthermore, a careful reading of the two

cases last cited makes it entirely clear that the diffi-

culty on the Carey Act Project there involved was

that the natural flow of Snake River was insufficient

to supply, during the height of the irrigation season,

water at the contract rate of one-eightieth of a cubic

foot per second, and that because of this insufficiency

it had become necessary to acquire storage rights and

to furnish storage water during the summer months in

order to bring the flow in the canals up to the contract

head.

In our brief as cross-appellants in these cases, we

have called attention to the only theory upon which

the duty of water can be held to be immaterial in these

cases, and that is that the action of the State Land

Board and the Secretary of the Interior in reducing
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the project to a compact area of 35,000 irrigable acres,

was a conclusive determination that there was an ample

supply of water for that acreage and the contention

advanced by appellants that they are entitled to the

specific amount of 4.2 acre feet of water per season

would render these decisions nugatory and require the

contraction of the project to a much smaller acreage.

Ill

INTEREST CHARGES

The argument advanced upon the question of inter-

est in our opinion is fully met by the decision of this

Court in Glavin vs. Commonwealth Trust Company,

295 Fed. 103, where the identical question was raised

and determined. This Court, at page 105, said:

"The contracts provided for interest at 8 per

cent, per annum from the date on which the statu-

tory notice is given that the company was pre-

pared to furnish the water, and the plaintiff

alleged that due notice was given that water

would be available on and after April 12, 1911.

The defendants by their answer admit that 'due

notice was given the entrymen and owners of said

lands by the construction company that it was

prepared to deliver water for the irrigation of said

lands on and after the 12th day of April, 1911';

but the contention of the appellants is that the

notice was ineffectual for any purpose, for the

reason that the construction company never has

been able to deliver to them 2^ acre feet of

water, for which reason they are not obligated to
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pay any interest. By their pleadings the defend-

ants to the suit did not question the sufficiency

or propriety of the statutory notice, which was,

on the contrary, recognized by them in obtaining

patents for their lands, and in demanding and

receiving water from the company for the irriga-

tion thereof during a long series of years.

''It is undisputed that, because of the unfortu-

nate mistake that has already been alluded to,

the contracts called for a far greater supply of

water than was really available—the Trial Court

having found, after a most careful consideration

of the evidence and of all of the facts and circum-

stances of the case, that the amount of water re-

ceived by the appellants is approximately only

76 per cent, of the amount contracted for, being

the same proportionate quantity received by all

other irrigators under the system, the purchase

price of which should bear interest during the

time the appellants received and used the water

at the rate of interest specified in the contracts.

That is, we think, in accordance with the decision

of this Court in the Martens case, supra, and as

near absolute equity as the facts and circum-

stances of the case admit of."

The ruling in the case of Twin Falls Oakley Land &
Water Company vs. Martens (C. C. A. 9th Cir.), 271

Fed. 428, is to the same effect. In this case the Su-

prem.e Court of the United States denied the settlers'

petition for writ of certiorari, 257 U. S. 637, 66 L. Ed.

410.
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In this connection we call the Court's attention to

the discussion of interest in our brief as cross-appellants,

pages 16-19, and pages 32-45, and to the distinction

clearly established by the authorities there cited be-

tween the right to recover interest in accordance with

the provisions of an express contract, which is what we

are contending for, and the right to recover interest

upon unliquidated damages, which the Court erroneous-

ly allowed these appellants to do. As stated in the

Glavin decision, supra, the plaintiffs in foreclosing on

these water contracts were entitled to interest from

April 12, 1911, upon the balance of the principal due

in accordance with the provisions of their contracts.

Defendants, however, in these cases sought to estab-

lish certain setoffs, and when the Court allowed these

setoffs it allowed them not as of the date such amounts

were liquidated and determined, or in other words the

date of the decrees, but as credits against the principal

from April 1, 1912, and the effect of this decision was

to double the amount of the setoffs by giving defend-

ants approximately 100 per cent, interest on these

deductions, and, as urged in our former brief, we think

this action was clearly erroneous.

IV

CONCLUSION

Several other points are casually mentioned in the

brief of appellants, with the statement that they will

be insisted upon in oral argument. Not being advised

as to what these contentions are to be, we are obviously

not in a position to reply. We wish, however, to call
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the Court's attention to the fact that the cases of

Glavin vs. Commonwealth Trust Company and Twin

Falls Oakley Land & Water Company vs. Martens,

supra, have definitely established the right of cross-

appellants to foreclose the Carey Act liens in these

cases and that the objection to the form of decree at

page 34 is wholly immaterial. The lien holder under

Section 3023, Idaho Compiled Statutes, cannot bid

any more than the amount of the lien against the

respective tracts, and if any other person should bid,

it cannot be assumed that the Trial Court will award

the surplus to any person not beneficially entitled

thereto.

One further question arises in the case of Frank

Caudle and wife vs. Peoples Savings & Trust Com-

pany, which is referred to at page 54 of appellants'

brief. The record, pages 156-158, shows that this

defendant, due perhaps to some default in delivery, did

not have sufficient water for his crops in the year

1911; that he filed a damage suit against the Land

and Water Company, and in a settlement thereof ob-

tained a credit of $4.00 an acre on the principal of his

water contracts and about a year's interest. This

occurred in March or April, 1913, and this defendant

never made any payments on account of his contracts.

The result of this credit is that, due perhaps to some

special considerations applicable to his case, he re-

ceived credit for the interest accruing before April 1,

1912, upon his water contracts, and the Trial Court in

the other cases gave the other defendants a similar

credit. The situation is, therefore, entirely different
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from what it would have been had Caudle paid the

Company in cash for the 1911 interest. He surely

cannot be entitled to have this interest credited but

once, and it is entirely clear from his testimony that

in addition to receiving credit for one year's interest

he also obtained a credit of $4.00 per acre upon the

principal of his contracts and to that extent he has

received a very considerable advantage over the other

defendants.

For these reasons, we respectfully submit that the

decrees in question should not be modified in any of

the respects urged by appellants, but that on the other

hand the modifications urged in our brief as cross-

appellants in these cases should be made.

Respectfully submitted,

OLIVER 0. HAGA,
McKEEN F. MORROW,
J. L. EBERLE,

Solicitors for Appellees,

Residence: Boise, Idaho.
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Petition For Leave to File

of Review

To the Honorable the Judges of said Court:

The petition of Charles L. Sallee, a bachelor;

Michael Dean, and Jennie Doe Dean ;A. E. Caldwell

and Jennie Doe Caldwell, and Salmon River Lumber
Company, a co-partnership ; Frank Caudle and Anna
Caudle, his wife ; W. R. Skinner, Jennie Doe Skinner,

and Bank of Italy, a corporation ;Steffen Bos, Jan-

na Bos, and Bank of Hollister, a corporation ; Leslie

V. Dean, Jennie Doe Dean, D. L. Kunkel, and Twin
Falls County; Beryl S .Kunkel, Clarissa Kunkel,

Adolph E. Kunkel, Evelyn Kunkel, and Bank of

Rogerson ; John A. Sallee, Jennie Doe Sallee, G. A.

Sallee, Elizabeth D. Sallee, and Twin Falls County;

Wesley J. Wohllaib, a bachelor, all citizens and resi-

dents of the State of Idaho, bring this their petitior,

against the Commonwealth Tiiist Company of Pitts-

burgh, a corporation, organized and doing business

under the laws of the State of Pennsylvania, Trustee,

Peoples Savings and Trust Company of Pittsburgh,

a corporation, and A. C. Robinson, a citizen and res-

ident of the State of Pennsylvania, and respectfully

shows unto the Court:

First. That on or about January 30, 1920, the

Commonwealth Tmst Company of Pittsburgh, a cor-



4 CJiarlcs L. bailee, ct ai. vs.

poration, Trustee, filed its Bill of Complaint in the

United States District Court, District of Idaho, South-

em Division, against each and all of your petitioners,

save Steffen Bos, and Jannae Bos, and Bank of Hol-

lister, a corporation; and Frank Caudle and Anna
Caudle; that the Peoples Savings and Trust Com-

pany of Pittsburgh, a corporation, on the day of

19 filed the Bill of Complaint against your

petitioners, Frank Caudle and Anna Caudle;

and that A. C. Robinson filed his Bill

of Complaint in said Court on or about said

January 30, 1920, against your petitioners, Steffen

Bos, Janna Bos, and Bank of Hollister, a corporation,

the said Bill of Complaint in each case was for the

purpose of foreclosing liens against the lands of each

of your petitioners, growing out of contracts for pur-

chase of water rights under what is commonly known
as "Carey Act Constmction Contracts." That the

said Commonwealth Trust Company of Pittsburgh,

a corporation. Trustee, Peoples Savings and Trust

Company of Pittsburgh, and the said A. C. Robinson,

each claimed to be assignees of such water contracts.

That each and every of said contracts was of the

same identical tenor, character and terms save only

as regarded the lands described therein.

That in each of the Bills of Complaint filed in said

actions, the plaintiffs prayed as follows:

"IN CONSIDERATION WHEREOF, and for as

much as plaintiff is remediless in the premises ac

cording to the strict rules of the common law, and

can only have relief in a court of equity where mat-

ters of this kind are properly cognizable ,your plain-
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iff files this bill of complaint against the said de-

fendants, and prays:

"1. That the said defendants and each of them

may be required to answer all and singular the mat-

ters hereinbefore stated, as fully and particularly as

if they were thereunto duly interrogated, but not un-

der oath, answer under oath being hereby expressly

waived.

'^2. That plaintiff be decreed to have a first and

prior lien upon the lands and premises described in

Paragraph XI of the Bill of Complaint, and on the ap-

purtenant shares and interests in said irrigation sys-

tem and the shares of stock in the Salmon River Can-

al Company, Ltd, representing such shares and inter-

ests and pledged as additional security for said in-

debtedness, and that the amount due plaintiff may
be ascertained and determined, and the usual decree

made for the foreclosure of plaintiff's lien against

said lands, premises and property, and for the pay-

ment of the amount due plaintiff as claimed in Para-

graph XI of its Bill of Complaint ,and for the sale of

said premises and property to satisfy and discharge

plaintiff's said claim.

"3, That the said defendants and each of them,

and all persons claiming under them or either of

them, and all other persons who have any liens,

claims, judgments or decrees upon the said premises,

or any part thereof, either as purchasers, encum-

brances, or likewise, may be barred and foreclosed

of and from all equity of redemption in the said

premises.

"4. That in the event the proceeds from the sale



(li (tries IJ. iAdJlce, r( <il. rs.

of said premises and pro}3erty be insufficient to satis-

fy and discharge the amount due plaintiff, together

with costs of suit and other proper charges, that

plaintiff m.ay have judgment for such deficiency

against the owners of said premises, defendants here-

in, and execution therefor.

"5. That plaintiff may have such other and fur-

ther relief in the premises as the nature of the case

may require and as may be just and equitable.

"And may it please Your Honor to grant to this

plaintiff a writ of subpoena and other process, dir-

ected to the said defendants, and each of them, and

issued out of and under the seal of this Honorable

Court: thereby commanding them at a certain time

and under a certain penalty therein to be named,

personally to be and appear before this Court, then

and there severally to m.ake full and true answer to

this bill of complaint, but not under oath, such an-

swer under oath being hereby expressly waived, and

to show cause, if any there be, why the prayer of this

bill of complaint should not be granted according to

the mle and practice of this Court, and stand to, con-

form and abide by such order, direction and decree,

as may be made against them in the premises, and as

shall meet to equity and conscience.

And your plaintiff, as in duty bound, v/ill pray,

etc."

And your petitioners further show that each of

them, being served with process of subpoena, ap-

peared to the said bills of complaint and put in their

several answers thereto. And the said causes were

by order of the Court, consolidated for the purpose
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of trial.

Second. That petitioners have prepared, and

present herewith, a Bill of Review against the said

original parties plaintiff, which petitioners ask may

be treated as a part of this petition, and reference

made thereto for its contents, and which petitioners

are advised they have a right to file in the District

of the United States for the District of Idaho, South-

ern Division, upon leave first had and obtained from

your Honorable Court.

Third. That petitioners have set out in said Bill

of Review, exhibited herewith, the substance of the

decrees w^hich petitioners seek to have revised in said

United States District Court, and the pleadings, upon

which said decrees were based said pleadings being-

identical in each case except as to the description of

lands, and petitioners now ask for leave to file said

Bill of Review.

Fourth. A correct and succinct history of which,

and of the various steps taken in the said causes, are

set out in the Bill of Review exhibited herewith ; that

decrees were finally pronounced in favor of the said

original plaintiffs against defendants, in which it was

decreed by the court that the plaintiffs had a first

and prior lien against each of the several legal sub-

divisions of land described in the bills of complaint,

and against the water rights and shares of stock in

the Salmon River Canal Company, Limited, appur-

tetnant thereto, for the amounts therein specified, to-

gether with plaintiffs costs, and that the plaintiffs

were entitled to have said lands, premises, and water

rights sold according to law and the practice of said
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established by said decrees, together with costs and

expense of sale, the overplus, if any, to be held until

the further order of the court. And that a Special

Master therein named be directed to sell said lands,

premises and water rights, and after confirm^ation of

sale, if no redemption was made of said lands, that

proper deeds of conveyances be made to the purch-

asers of said lands, premises and v/ater rights. Said

water rights to be based upon 1 5-7 shares per acre

for the irrigable acreage of said premises. That it

was further provided in said decrees that the said

causes of action should be retained by the court for

the purpose of making all appropriate orders for de-

livery of the certificates of stock evidencing water

rights. That said decrees were entered on or about

the last day of November, 1924. Said decrees have

not been paid, each of petitioners having no means

with which to pay the same, due to the inadequate

v/ater supply and failure of plaintiffs to comply with

their promises through their duly authorized agent

made to the United States General Land Office and

to .the court in v/hich the aforesaid decrees were en-

tered to apply all water of the Salmon system to

35,000 net acres of irrigable land. Such failure and

such inadequate supply having caused a serious

shortage of crops upon all lands owned by petitioners

thereby depriving petitioners of necessary funds.

That in said causes of action appeals were taken to

your Honorable Court.

Petitioners aver that said decrees were based up-

on directions in writing of the said District Court
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filed October 18, 1924, in which directions the court

stated

:

^'Under directions now to be given, counsel for the

plaintiff may make the necessary computations and

prepare appropriate decrees, subject to check and

criticism by counsel for defendants.

''I adopt a duty of 2 1-3 acre feet per acre, and I

find that with such a duty the available supply will be

reasonably sufficient for 76 per cent of the patented

35,000 acres, to which area the water must be ratably

distributed.

'1 further assume that all outstanding contracts

for water upon lands outside of the 35,000 acre area,

have been or will be extinguished, and as a protec-

tion against such contracts plaintiff will bring into

court for delivery to defendants certificates of stock

at the rate of 1 5-7 shares for each acre of irrigable

land.

"Adopting the convenient method suggested by

counsel upon both sides, for finding the base or gross

principal sum due plaintiff upon each contract, such

sum will be computed by multiplying the total irriga-

ble acreage covered by each contract, by $24„04. the

result being the equivalent of 76 per cent of such

acreage multiplied by the contract acreage price.

Fifth. Pettitioners aver that since the rendition of

said final decrees of the aforesaid United States Dis-

trict Court entered as above stated, they have dis-

covered the following facts ; which were not dis-

covered by any of your petitioners until the month of

June, 1925, and could not have been ascertained by

any of your petitioners by due diligence prior to said
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month of June, 1925, with perhaps the exception of

Frank and Anna Caudle :

a. That in a certain action instituted in the Unit-

ed States District Court of the Western District of

Pennsylvania, in August, 1920, wherein the Common-
wealth Trust Company of Pittsburgh, Pennsylvania,

a corporation. Trustee ,was plaintiff, and Twin Falls

Salmon River Canal Company, a corporation, of

Deleware (The latter being the corporation that en-

tered into the contracts for the sale of water rights

which were the basis of the foregoing actions,) was

defendant. That all the right, title and interest of

the Commonwealth Trust Company of Pittsburgh,

Pennsylvania, a corporation. Trustee, were trans-

ferred and sold to Peoples Savings and Trust Com-
pany of Pittsburgh, and that all right, title and inter-

est of said A. C. Robinson were likewise transferred

to said Peoples Savings and Trust Company of Pitts-

burgh, Pennsylvania . That the said Commonwealth
Trust Company, a corporation, of Pittsburgh, and

said A. C. Robinson, had parted with all ownership,

right and title in and to the contracts sued upon in

said actions and the Peoples Savings and Trust Com-
pany, by reason of and by virtue of said proceedings

in said United States District Court, sitting at Pitts-

burgh, claimed to be the holders and purchasers of

all contracts upon which decrees were entered

against petitioners.

b. That one Murray Brookman, on behalf of

beneficiaries under each and every of said contracts

had in the summer of 1920, in writing, on behalf of

the beneficiaries under the above entitled actions, as-
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sLired the commissioner of the United States General

Land Office and the Secretary of the Interior, that if

patents were granted to lands within said Salmon

River Segregation, so that said beneficiaries could

obtain liens against such lands for the water rights

sold, that said beneficiaries would purchase shares

of stock and water rights from all lands excluded

from said project, and WOULD CANCEL SHARE':'

OF STOCK REPRESENTING SAID WATER
RIGHT, AND MAKE ALL OF THE WATERS ON
SAID PROJECT APPURTENANT TO 35,000 NET
ACRES OF LAND, WHICH WOULD INCLUDE
THE LANDS OWNEt) BY YOUR PETITIONERS
a copy of said representations is attached to petition-

ers' Bill of Review, marked Exhibit "A", and is ask-

ed to be read along with this petition as part thereof.

That the said Murray Brookman represented in deal-

ing with settlers upon said Salmon River segrega-

tion, that he and the beneficiaries he represented un-

der said contracts, had not made any written proposi-

tion or agreement with the Secretary of the Interior,

or Commissioner of the General Land Office. That

petitioners never, until after decrees were entered

and appeals were taken, ascertained the tme condi-

tion as to said representations made by said Murray

Brookman to the Commissioner of the General Land
Office because of said statements made as aforesaid

by said Murray Brookman; 'That all of the transac-

tions between himself and said Department were

oral," and therefore not in writing.

c. That at the time final decrees of foreclosure

were entered in the District Court, said decrees were
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based upon the understanding on the part of the

Court, that the plaintiffs in said actions would make
all of the water of said project appurtenant to 35,000

net acres of land, including petitioners' lands. That

instead, of doing this, and subsequent to the entry of

said decrees, plaintiffs, through their agents and em-

ployees, have purchased, procured, and have trans-

ferred on the books of the operating company, shares

of v/ater stock to approximately 4,000 acres of pat-

ented lands, which lands, under the understanding

had with the district court by plaintiffs, were to be

non-irrigable lands.

d. That in addition thereto the said plaintiffs as-

signees Peoples Savings & Trust Company, of Pitts-

burgh, Pennsylvania, have since the rendition of said

decrees by the said district court, instigated and pro-

cured applications for additional patents for lands

that were entirely excluded from said segregation,

and have attempted to make applicable to said lands,

water from other patented and non-irrigable lands,

lying within the said original project, and thereby

continue to maintain said project and apply the

v/aters thereof to an acreage greatly in excess of 35,-

000 net acres. That upon an ascertainment of these

facts, the district court, upon proceeding's in other ac-

tions now pending in said court, involving water con-

tracts upon said project in all respects similar to the

contracts involved in these actions, entered an order

or decree which recited the ascertainment of these

facts, and granted a temporary restraining order re-

straining the beneficiaries under said contracts from

proceeding further in the procuring of patents, or
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in abetting or assisting in the procurement of patents,

a copy of said restraining order is attached to peti-

tioners' Bill of Review marked exhibit ''B" and is

asked to be also read as a part of this petition.

e. That since April 1, 1925, the said plaintiffs

assignees, Peoples Savings and Tmst Company of

Pittsburgh, Pennsylvania, through their agents and

employees, have had transferred upon the books of

the Salmon River Canal Company, Limited (the op-

erating company) shares of stock on lands acquired

on behalf of the beneficiaries in the actions against

petitioners, to the extent of 1 5-7 shares to the acre,

a greater portion of which said lands are outside and
beyond 35,000 net irrigable acres. And in this con-

nection, petitioners allege the facts to be : That pre-

vious to the year 1920, the state of Idaho and the

United States Government, caused a survey of the

said Salmon River project to be made as to whai
lands could be patented and irrigable under the Sal-

mon River segregation. That a report was made and
is commonly kno\\Ti as the ''Whiffin Report." In

that repoit a com.pact body of land embracing, in

some instances, legal subdivisions of lands, and in

other instances portions of legal subdivisions of lands

were recommended as non-irrigable, for various rea-

sons, including elevation of the said lands and the

rocky condition, or non agricultural nature of the

soil. That based upon this report the United States

General Land office and Secretary of Interior acted

in granting patents ,although the patents themselves

were for legal subdivisions, ignoring the feature as to

the irrigable or non-irrigable portions of the same,
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and it was based upon said Whiffin Report that the

district court entered foreclosure decrees against

petitioners, and based upon this report that the couri

allowed damages for lands against which foreclosure

proceedings were not entered, as will appear by the

reading of the decrees and of the directions ordering

the entry of decrees in foreclosures, which decrees

are by petitioners asked to be read as a part of this

petition.

f. That there is now pending in the United States

District Court for the District of Idaho, Southern

Division, consolidated foreclosure proceedings a-

gainst other settlers upon said Salmon River segrega-

tion. That there are seventy-nine various actions

consolidated in the said one action, in which the re-

straining order hereinabove referred to has been

entered. That issues have been made therein and

that the defendants allege and charge that the plain-

tiffs in said actions who are now the Peoples Savings

& Trust Company as substituted plaintiffs in lieu of

Commonwealth Trust Company of Pittsburgh, Penn-

sylvania, can procure additional water for the irri-

gation of the said Salmon River Segregation, and in

quantities sufficient to fulfill the contract amount as

provided for in the water contracts between the con-

struction company and settlers upon said project,

and as provided for in the shares of stock issued to

petitioners evidencing water rights and to other set-

tlers, in the Salmon River Canal Company, which is

the operating company ,and that said defendants are

demanding a specific performance of said contracts

as a condition precedent to recovery. THAT IN
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THE SAID ACIION OWNERS OF LANDS AND
WATER RIGHTS WITHIN SAID SEGREGATION
WHOSE LANDS TOTAL OVER 2,777.50 ACRES,
HAVE INTERPLEADED AND HAVE SET UP
THE FACT THAT THEY, AND OTHERS SIMI-

LARLY SITUATED HAD, PREVIOUS TO THE
YEAR 1912, SETTLED IN FULL WITH THE OR-

IGINAL CONSTRUCTION COMPANY FOR THE
PURCHASE OF THEIR WATER RIGHTS, and that

they have been fanning the lands aquired by them,

and have been applying thereto the water appur-

tenant to said segregation on an equal basis with

the other purchasers of water rights. That the evi-

dence introduced, and the findings of facts thereon,

of the district court have in all actions determined

by said court, arising from said segregation, been

that the annual cultivation of crops liave averaged

from 34,000 to 35,000 acres upon said segregation.

That said petitioners in intervention have been us-

ing since the year 1912, from 1-34,000 to 1-35,000

per acre of the actual supply of water upon said pro-

ject . That said petitioners in intervention further

charge in their petition of intervention, that under

the constitution and the laws of the state of Idaho,

and under the decisions of the supreme court

of the State of Idaho, they have a vested

property right in the proportionate share of

v/ater which they have been using under

said project for over five years preceding the

filing of their petition . And that the plaintiffs in

said action, and the beneficiaries in said action, have,

by the procurement of shares of stock in the operat-
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ing company, and by transfer of said shares to lands

within said project to the extent of 1 5-7 shares of

stock, are attemptiing to deprive said petitioners in

intervention, with their paid up v\^ater right, of their

proportionate shares of water in said project, and of

the specific amount of water to which they are en-

titled for their several tracts of lands, so that the said

petitioners in intervention would only receive 1-60,-

000 portion of said water supply per acre for their

lands instead of 1-34,000 or 1-35,000 shares of said

water per acre of land ,and charge that they have

never been parties to any suit, and no legal proceed-

ings have never been taken against them, and

that they have never been impleaded in any way by

virtue of or under which they could be deprived of

their proportionate shares, and of their specific

shares of water in said system, and demand in the

said petition that they be decreed an equal portion in

the distribution of the waters of said system.

That said petitioners in intervention further charg-

ed and showed the court and it was admitted, and in

fact not disputed in the hearing on said petition in

intervention and on the granting of said temporary

restraining order, that plaintiffs through their pur-

chase of shares of stock and their application of same

to non-irrigable lands and to other lands acquired

by plaintiffs, had, during the irrigation season of

1925, reduced the delivery of water to said petition-

ers in intervention to a distributive basis of 60-1000

per acre of the entire water supply for said segrega-

tion. That upon said showing the District Court gave

partial relief to said petitioners by order entered by
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said court on the day of 1925,

requiring a temporary transfer of water from other

lands not being irrigated during the season of 1925,

to lands of said petitioners in intervention, a copy of

which order is attached to petitioners Bill of Review

marked Exhibit ''C" and is asked to be taken and

read as a part of this petition.

g. That upon a further showing made by the de-

fendants in the foreclosure proceedings hereinabove

referred to, and now pending in the United States

District Court, District of Idaho, Southern Division,

and upon a showing by the above referred to petition-

ers in intervention who are owners of over 2,777.50

acres of lands with paid up water rights, (paid up

previous to 1912.) the said court in said proceedings

did, on the 31st day of July, 1925, enter an order re-

citing among other things that the Peoples Savings

and Trust Company (or its assignor the Common-
wealth Trxist Company, was tiTistee for the benefic-

iaries under the deed of trust held by such Common-
wealth Trust Company/, and the Peoples Savings &
Tmst Company, and are purchasers for such benefi-

ciaries who are known as the Bondholders Protective

Committee ; that such beneficiaries have through the

agents of the Peoples Savings & Trust com-

pany, or the Bondholders Protective Committee, pur-

chased shares of stock in the Salmon River Canal

Company, Ltd., and that applications have been

made to the United States Land Office for patents

for lands not within the boundaries of said 35,000

net irrigable acres, but for lands which have been ex-

cluded from said segregation, and that attempts have
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chased to lands not within the boundaries of said

35,000 net irrigable acres, and to lands not irrigable

within the boundaries of 39,000 gross acres of pat-

ented lands, as well also, to non-patented lands, and

that by making such purchases and transfers the pur-

pose of said general land office and of this court in

cutting down said segregation to 35,000 net irrigable

acres may be impeded, impaired, or otherwise pre-

vented, and that the intervenors by reason of such

purchases or transfers may be prevented from pur-

chasing additional shares of stock for their lands to

the extent of 1 5-7 shares to the acre and by further

transfers of such shares of stock by the plaintiff to

its agents or employees, or by the grantiing of pat-

ents for additional lands ; that thereby the water sup-

ply for said segregation will be spread over more

than 35,000 net irrigable acres and in addition there-

to, the said intervenors will be prevented from ac-

quiring as adequate a water right as other settlers

on said tract.

''It is accordingly ORDERED that the plaintiff,

its agents, employees, officer's, servants, and attor-

neys, or those in active concert or participating with

them, be and they are hereby restrained and enjoined

from making any further application or taking any

further steps, or loaning their assistance in any way,

to the furthering of applications for additional pat-

ents for lands to be watered by the waters filed upon

for use upon said segregation, or from attempting

to further transfer shares of water stock from pat-

ented lands to lands not heretofore patented, in any
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manner whatsoever. Provided, that the true intent

hereof is that the acreage for which the entire water

supply of the Sahiion River Canal Company is

available shall not be increased beyond 35,000 irri-

gable acres, and upon a showing in such increase,

plaintiff may at any time, upon notice, take an order

permitting it and its agents to proceed with the ap-

plication for such patent."

h. That on or about the 21st day of October,

1925, J. H. Beatty, who is a part owner with J. C.

Beatty, one of the above referred to petitioners in

intervention, in 320 acres of land within the said

Salmon River segregation, 300 acres of which have

been cultivated each and every year since the year

1912, with a fully paid up water right, informed Mur-

ray Brookman, agent for the Peoples Savings &
TiTist Company, assignee of the Commonwealth

Trust Company and agent of the Bondholders Pro-

tective Committee, that the said Beatty on behalf of

himself and the other holders of said 320 acres of

land, desired to acquire additional shares of water

stock over and above one share to the acre, or in

other words, 1 5-7 shares to the acre for said lands.

That saidMurray Brookman, as such agent, declared

that no stock could be acquired except by acquiring

land and that he, the said Murray Brookman, held,

for and on behalf of said Peoples Savings & Trust

Company and said Bondholders Committee, lands

outside of the 35,000 net irrigable acreage, with 1 5-7

shares of water stock to the acre, that it would require

the sum of $60.00 per acre to purchase said lands and

water rights. That said J. H. Beatty informed said



20 Ch dries L. ^dllce, ef al. vs.

Murray Brookraan that he had a purchaser for his

lands at the sum of $80.00 per acre on condition that

he should acquire the said additional 5-7 shares of

stock and could not therefore, pay $60.00 an acre

for the lands for the sole purpose of gettiing addi-

tional water for his lands, a copy of said affidavit

is attached to petitioners' Bill of Review, marked

Exhibit ''D", and is asked to be read as a part of this

petition. That thereupon said Brookman, agent as

aforesaid, refused to sell shares of water stock to

said J. H. Beatty, on any other terms than just stated.

Petitioners allege that as will appear from a read-

ing of the record on appeal in the consolidated cases,

in which leave is now asked to file this petition, that

under the laws of the state of Idaho ,and under the

contracts between the construction company and

purchasers of water rights in the Salmon River seg-

regation, and under the terms of the certificates of

stock issued to purchasers of water rights, that it v/as

expressly stipulated THAT EACH AND EVERY
PURCHASER OF A WATER RIGHT SHOULD
HAVE AN EQUAL AND UNDIVIDED INTEREST
IN THE ENTIRE IRRIGATION SYSTEM, AND
THAT THIS INTEREST WAS TO BE BASED UP-

ON THE ISSUANCE OF ONE SHARE OF STOCK
TO EVERY ACRE. That not only was there to be

this undivided interest in the system itself, but a

right to vote upon one share to the acre and thus have

a controlling interest in the operation of said system

based upon the ownership of acres of land within

said segregation.

That the articles of incorporation of the operat-
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ing company in which the shares of stock are held,

expressly gives this right to each and every holder,

a true copy of said articles of incorporation are at-

tached petitioners Bill of Review, marked Exhibit

'^E" and is asked to be taken and read as a part of

this Detition.

Petitioners further aver that the contention is now
made in foreclosure proceedings hereinabove refer-

red to as pending before the United States District

Court, District of Idaho, Southern Division, on behalf

of the Peoples Savings and Trust Company, that said

company has purchased all of the right, title and in-

terest of the Com.monwealth Trust Company of Pitts-

burgh, Pennsylvania, under the foreclosure proceed-

ings in the Federal court sitting at Pittsburgh, Penn-

sylvania, that it is not bound in any manner v/hatso-

ever by representations made to the Secretary of the

Interior, or the Com.missioner of the United States

Land Office in order to obtain patents and acquire

liens under water contracts, and that it is not bound
by similar representations made to the aforesaid

District Court in cases in which the Commonwealth
Trust Company was plaintiff, including the cases in

which your petitioners are defendants. That this

matter is now an open matter for decision for said

court.

Petitioners therefore further aver and allege and
summarize as a basis for the granting of the prayer

of this their petition, as follows

:

1st. That it would be unjust, inequitable, and
against conscience to allow decrees of foreclosure to

stand against these petitioners when the plaintiffs
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recovering' judgment have, without the knowledge of

these petitioners, sold and disposed of their interest

to the Peoples Savings & Trust Company of Pitts-

burgh, Pennsylvania, prior to the rendering of the

original decrees in foreclosure, because of the claim

as hereinabove set forth by and on behalf of the

Peoples Savings & Trust Company of Pittsburgh, in

foreclosure suits now pending before the United

States District Court, District of Idaho, Southern Di-

vision, to-wit: That said company is not bound by

any representations made to said court, or the United

States Land Office, agreeing to make all waters of

the Salmon River segregation applicable to 35,000

net acres of land and no more.

2nd. Because if the contention of Peoples Sav-

ings & Trust Company should avail these petitioners

w^ould be compelled to make settlement upon a basis

of receiving 1—85,000 of the water supply of said

system, to the acre of land, when in truth and in fact,

the water would be applicable to a much greater

area as petitioners believe, to an area of 39,000 to

40,000 acres of land.

3rd. Because to compel these petitioners to com-

ply with the said decrees of foreclosure previous to

a determination of the rights of the intervenors in

the seventy-nine consolidated foreclosure suits pend-

ing in the United States District Court, District of

Idaho, Southern Division, v/ith their paid up water

rights, and with their alleged beneficial use of 34,000

to 35,000 of the entire water supply per acre of land,

per annum, jeopardizes the rights of these petition-

ers to the supply to which they should be entitled
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under said foreclosure proceedings.

4th. Because to allow said decrees to stand would

jeopardize substantially and materially the substan-

tial rights of these petitioners in voting their shares

of stock in the operating company and that their

rights in this particular should be determined before

they are required to either allow their lands to be

sold under foreclosure, or make settlement under the

decrees made against them and each of them.

5th. That it would be inequitable and work a

great injustice to these petitioners to be compelled

to comply with the decrees entered against them in

foreclosure suits hereinabove referred to, as to

whether or not the plaintiffs in these actions, or their

assignees, can acquire and furnish to these petition-

ers and other v/ater contract holders, an additional

and adequate water supply under the terms of the

oiiginal contracts.

6th. That it would be unjust and inequitable to

require these petitioners to comply with decrees of

foreclosure until the plaintiffs or their assignees

have actually v/ithdrawn all applications for addi-

tional patents for lands, and until an actual reduc-

tion of the irrigable area has been made to 35,000

net acres of land, or in the event such reduction can-

not be made, that petitioners be required to pay only

upon the basis of the actual distribution of water

under said system.

7th. That it would be unjust and inequitable to

compel petitioners to comply vdth the decrees of

foreclosure until the United States District Court,

District of Idaho, Southern Division, has an oppor-
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tunity, with the facts and records before it, since the

decrees in foreclosure were entered in these fore-

closure actions, to consider a Bill of Review and con-

sider the equities of petitioners in the premises.

8th. The premises considered, petitioners pray:

1. That the respondents and cross appellants,

through their attorneys, Messrs. Richards & Haga,

be served with notice of the filing of this petition and

with a printed copy thereof, and required to show

cause on a day named why the relief sought therein

should not be granted. The said respondents and

cross apellants not being within the jurisdiction of

your Honorable Court,, and the said Messrs. Richards

& Haga, or either of them, being attorneys at law

of Boise, Idaho, and respondents and cross appel-

lants counsel, in the suits wherein the decrees afore-

said v/ere obtained, and still are attorneys of said

respondents and cross appellants in matters pertain-

ing to said litigations.

2. That at the hearing an order be made by the

court granting petitioners leave to file against said

respondents and cross appellants, Commonwealtli

Trust Company, Peoples Savings and Trust Company
of Pittsburgh and A. C. Robinson in the District

Court of the United States for the District of Idaho.

Southern Division, a Bill of Review, on behalf of

petitioners, a copy of which bill is attached hereto

and made a part of this petition, seeking to have re-

viewed, revised and set aside those certain decrees

of foreclosure pronounced by the court against pe-

titioners and in said Bill of Review asked to be re-

versed, reviewed, and set aside in the cases above
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stated.

3. That pending a hearing- on this petition,

proper orders may be entered staying the issuance

of a mandate to the United States District Court,

State of Idaho, Southern Division, in the above en-

titled actions and until further order of your Honor-

able Court.

TURNER K. HACKMAN,
Solicitor for Petitioners.

Residence and office:

Twin Falls, Idaho.

I hereby certify that I am familiar with the pro-

ceedings in the above entitled causes and that I am
also familiar as attorney for most of the defendants

and intervenors in the foreclosure suits now pending

before the District Court for the District of Idaho,

Southern Division, which are referred to in the above

petition ; that the filing of the above petition and the

application for leave to file a bill of reviews is made
in good faith and not for the purposes of delay or

hindrance of the proceedings herein.

Dated this 6th day of November, 1925.

TURNER K. HACKMAN,
Solicitor for Petitioners.

Residing at Twin Falls, Idaho.
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INDICTMENT.

Vio. Section, 273 P. C.

United States of Ajnerica,

Western District of Washington,

Southern Division,—ss.

The grand jurors of the United States of

America, being duly selected, impaneled, sworn and

charged to inquire within and for the Southern

Division of the Western District of Washington,

upon their oaths present:

COUNT I.

That on or about the nineteenth day of May,

in the year of our Lord, one thousand nine hundred

and twenty-four, within and on lands theretofore

acquired for the exclusive use of the United

States of America, and under the exclusive juris-

diction thereof, and within the Southern Division

of the Western District of Washington, and within

the jurisdiction of this court, to wit, within and on

the Camp Lewis Military Reservation, the de-

fendant EICHAED' CONNERI, then and there

being, and with malice aforethought, and with a

premeditated design to unlawfully and maliciously

effect the death of one Pearl Conner, a human

being, did then and there knowingly, wilfully, un-

lawfully, feloniously, deliberately and maliciously

shoot at, toward and into the body of the said

Pearl Conner with a certain deadly weapon, to

wit, a pistol, the said deadly weapon then and

there being loaded with powder and ball and then
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and there held by him, the said defendant,

RICHAED CONNER, thereby mortally wounding

the said Pearl Conner, from which said mortal

wound the said Pearl Conner then and there lan-

guished and died. [2]

And so the grand jurors aforesaid, upon their

oaths aforesaid, do say that the said RICHARID
CONNER, in the manner and at the time and place

aforesaid, did knowingly, wilfully, deliberately, un-

lawfully and feloniously, with premeditated design

and malice aforethought, kill and murder the

said Pearl Conner; contrary to the form of the

statute in such case made and provided, and against

the peace and dignity of the United States of

America.

THOS. P. RBVELLE,
United States Attorney.

W. W. MOUNT,
Assistant United States Attorney.

[Endorsed] : Indictment for Vio. Section 273

P. 0. A True Bill. J. C. Taylor, Foreman Grand

Jury. Presented to the Court by the Foreman of

the Grand Jury in open Court in the presence of

the Grand Jury, and filed in the U. S. District

Court. Oct. 21, 1924. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [3]

DEMURRER!.

Comes now the defendant in the above-entitled

action and respectfully demurs to the indictment

against him in the said action for this, that:
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First. This Court has no jurisdiction of the sub-

ject matter of the action.

Second, This Court has no jurisdiction over the

defendant in said action.

Third. The indictment does not state a cause

of action against the defendant, or charge him with

an}^ crime against the laws of the United States

of America, or charge him w4th any crime within

the jurisdiction of this court.

WHEREFORE the defendant prays that the

said indictment against him may be quashed and

the action dismissed.

Respectfully submitted this 21st day of October

1924.

RICHARD CONNER.
By B. W. COINER,

M. J. GORDON,
His Attorneys.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Oct. 21, 1924. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [4]

COPY OF PROCEEDINGS FROM JOURNAL
RECORD.

At a regular session of the United States District

Court for the Western District of Washington,

held at Tacoma, in the Southern Division thereof

on the 21st day of October, 1924, the Honorable

EDWARD E. CUSHMAN, United States District
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Judge for the Western District of Washington

presiding, among other proceedings had, were the

following, truly taken and correctly copied from

the journal record of said court, as follows—as to

the hearing on demurrer:

No. 4635.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RICHARD CONNER,
Defendant.

ORDER OVERRULING DEMURRiER.

The defendant at this time files demurrer against

the indictment herein and the same is submitted

without argument. The demurrer is overruled and

exception allowed. [5]

COPY OF PROCEEDINGS FROM JOURNAL
RECORD.

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma in the Southern Division thereof on

the 21st day of October, 1924, the Honorable

EDWARD E. CUSHMAN, United States District

Judge for the Western District of Washington

presiding, among other proceedings had, were the

following, truly taken and correctly copied from

the journal record of said court, as follows:
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No. 4635.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RICHARID CONNER,
Defendant.

ARRAIGNMENT AND PLEA, ETC.

Now on this 21st day of October, 1924, defendant

is in court in the custody of the U. S. Marshal

for arraignment and is accompanied by B. W.
Coiner and M. J. Gordon as his counsel, Thos. P.

Revelle, U. S. Attorney and W. W. Mount, Asst.

District Attorney representing the Government.

The defendant when arraigned says that his true

name is as given in the indictment.

The defendant is brought before the bar of the

Court and he enters a plea of Not Guilty and trial

herein is commenced. [6]

In the District Court of the United States for the

Western District of Washington, Southern

Division.

No. 4635.

UNITED STATES OP AMERICA
vs.

RICHARD CONNER.



United States of America.

VERDICT.

We, the Jury empaneled in the above-entitled

cause, find the defendant, Richard Conner, guilty

of murder in the first degree, as charged, without

capital punishment.

F. J. McLaughlin,
Foreman.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Oct. 31, 1924. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [7]

COPY OF RECORD FROM JUDGMENT AND
SENTENCE JOURNAL.

At a regular session of the United States District

Court for the Western District of Washington,

held at Tacoma in the Southern Division thereof

on the 12th day of November, A. D. 1925, the Hon-

orable EDWARD E. CUSHMAN, United States

District Judge presiding, among other proceedings

had, were the following, truly taken and correctly

copied from the judgment and sentence journal

of said court as follows:
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No. 4635.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RICHARD CONNER,
Defendant.

JUDGMENT AND SENTENCE.

Now on this 12th day of November, 1924, de-

fendant is in court for sentence and being informed

of the indictment filed against him and of his

conviction of record herein, he is asked whether

he has any legal cause to show why sentence should

not be passed upon him and judgment had against

him at this time, he nothing says save as before

he hath said; wherefore, by reason of the law

and the premises, it is by the court considered,

ordered and adjudged that the defendant is guilty

of violation of section 273, Penal Code, and that

he be sentenced to be imprisoned in the United

States Penitentiary at McNeil Island, Washington,

or in such other prison as may be hereafter pro-

vided for the imprisonment of persons convicted of

offenses against the laws of the United States,

for the remainder of his life, and defendant is to be

remanded into the custody of the U. S. Marshal

to be detained in the Pierce County jail until De-

cember 15, 1924, to which day execution has been

stayed of this judgment. [8]
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AMENDED MOTION FOR NEW TRIAL AND
IN THE ALTERNATIVE FOR ARREST
OF JUDGMENT.

Comes now the above-named defendant Richard

Conner and moves the Court for an order vacating

and setting aside the verdict returned by the jury-

herein the 31st day of October, 1924, and awarding

the defendant a new trial herein and basis this

motion and petition upon the following grounds:

1. For errors of law occurring at the trial and

excepted to at the time.

2. For that the evidence is insufficient to justify

the verdict.

3. Demonstrations on the part of spectators and

persons present at the trial which amounted to

intimidation of the jury and operated to deprive

the defendant of due process of law in that it de-

prived him of a fair trial.

B. W. COINER,
M. J. GORDON,

Attorneys for Defendant.

If the foregoing motion is denied and without

waiving the benefit of exception thereto, defendant

moves the Court to arrest judgment and sentence

upon the indictment and verdict for the reason,

1. That the indictment returned by the grand

jury herein, does not state facts sufficient to con-

stitute the crime of murder in the first degree under

the laws of the United States of America.

B. W. COINER,
M. J. CORDON,

Attorneys for Defendant.



10 Richard Conner vs.

Service by receipt of true copy is admitted this

12th Nov., 1924.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Nov. 12, 1924. F. M. Harshberger,

Clerk. By E. Redmayne, Deputy. [9]

€OPY OF JOURNAL RECORD SHOWING AC-
TION ON MOTION FOR NEW TRIAL.

At a regular session of the United States District

Court for the Western District of Washington,

held at Tacoma in the Southern Division thereof

on November 12, 1924, the Honorable EDWARD
E. CUSHMAN, United 'States District Judge pre-

siding, among other proceedings had, were the

following, truly taken and correctly copied from

the journal record of said court as follows:

No. 4635.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RICHARD CONNER,
Defendant.

HEARING ON MOTION.

Now, on this 12th day of November, 1924, this

cause comes on for hearing on defendant's amended

motion for new trial, W. W. Mount, Asst. U. S.

Attornev representinsr the Government and M. J.
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Gordon appearing on behalf of the defendant who

is in court in the custody of the U. S. Marshal.

The motion for new trial is argued and denied and

exception allowed. [10]

ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 5, 1925, TO FILE
BILL OF EXCEPTIONS.

Upon application of the above-named defendant,

sufficient cause appearing therefore, it is:

ORDERED that the defendant may have to and

including January 5, 1925, to prepare and serve his

proposed bill of exceptions on writ of error herein

and for such other proceedings as may be necessary

in connection therewith.

Done in open court this 13th day of December,

1924.

EDWARD E. CUSHMAN,
Judge.

O. K.—W. W. MOUNT,
Asst. U. S. Atty.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Dec. 13, 1924. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [11]
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ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 31, 1925, TO FILE
BILL OF EXCEPTIONS.

For good cause shown, it is ORDERED that the

time within which the defendant shall serve and

file his proposed bill of exceptions in the above-

entitled cause be, and the same is hereby extended

to and including the 31st day of January, 1925.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Jan. 3, 1925. Ed M. Lakin, Clerk. By
E. Redmayne, Deputy. [12]

BILL OF EXCEPTIONS.

BE IT REMEMBERED, that upon the 21st day

of October, 1924, an indictment was returned in the

above-entitled court, charging the defendant, Rich-

ard Conner, with having violated Section 273 of

the Penal Code, in that on or about the 19th day

of May, 1924, on lands theretofore acquired for

the exclusive use of the United States of America

and within and on the Camp Lewis Military Reser-

vation and within the Southern Division of the

Western District of Washington and within the

jurisdiction of this court, he, the said Richard

Conner, did then and there knowingly, wilfully, un-

lawfully, feloniously, deliberately and maliciously,
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with a deadly weapon, to wit, a pistol loaded with

powder aiid ball, shoot and mortally wound one

Pearl Conner, from which said mortal wound the

said Pearl Conner then and there languished and

died.

The defendant being arraigned upon such in-

dictment demurred thereto upon the ground that

the facts stated in the said indictment did not consti-

tute the crime of murder or any crime, against the

laws of the United States, which demurrer was over-

ruled and the defendant allowed an exception.

[13] Thereupon the defendant entered his plea

of not guilty to said indictment. On the 21st day

of October, 1924, the cause came on for trial be-

fore the Honorable Edward E. Cushman, presiding

Judge, and a jury duly empanelled. The trial pro-

ceeded from day to day thereafter (Sundays alone

excepted) until October, 31st, on which day a verdict

was returned. Upon said trial Messrs. Thos. P.

Revelle, United States Attorney, and W. W.
Mount, Assistant United States Attorney, appeared

for the Government, and Messrs. B. W. Coiner and

M. J. Gordon appeared for the defendant, Richard

Conner.

The following testimony was introduced:

TESTIMONY OP LUKE S. MAY, FOR PLAIN-
TIFF.

LUKE S. MAY, being under subpoena to the

Federal Court in Portland, was by permission,

called as the first witness in behalf of the Govern-

ment and after being first duly sworn, testified as

follows

:
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(Testimony of Luke S. May.)

Direct Examination.

That lie maintained an office for the investigation

of criminal cases and the identification of physical

evidence specializing in the examination of physi-

cal evidence in homicide cases. The witness testi-

fied that he gave lecture courses in the Northwest

College of Criminology and the University of

Washington. That he has made a special study of

wounds inflicted by firearms and the identification

of firearms and their projectiles maintaining a

laboratory in which to conduct his examinations

equipped for this purpose with a number of micro-

scopes, micro-photographic cameras and measur-

ing instruments. That he has qualified frequently

as an expert in the various trial courts and has

made a special study of guns and can tell whether

or not a particular shell has been fired from a

particular gun. That he has studied Govern-

ment's Exhibit Number 1 (a German Luger pistol

belonging to defendant and found in a closet of his

home), and also Government's Exhibit Number 2

(shell found near the well in which Pearl Conner's

body was found), and can say that the shell marked

Government's Exhibit Number 2 was exploded by

defendant's gun. Government's Exhibit Number 1.

This conclusion was reached after the witness had

removed the breech block from the gun which comes

in contact with the base of shell at time of ex-

plosion and by a micro-photograph reproduction

of the breech block certain imperfections [14]

became visible. At the time the gun is discharged
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(Testimony of Luke S. May.)

the base of the shell is forced back against the

breech block under a pressure of between 20,000

and 30,000 pounds per square inch and any im-

perfections on the face of the steel breech block

are imprinted on the base of the soft copper shell

in the same manner as a steel dye stamping a de-

sign. Government's Exhibit Number 3 is a micro-

photograph of the base of the shell, Government's

Exhibit Number 2. Government's Exhibit Num-
ber 4 is a micro-photograph of the breech block

in Governnment's Exhibit Number 1. Gov-

ernment's Exhibit Number 5 is a reverse print

of the negative of Government's Exhibit Num-
ber 3 which brings the markings out in Ex-

hibit 5 in the same relation they appear on the

breech block. Government's Exhibit Number 6 is

a micro-photograph of a shell (Government's Ex-

hibit Number 7) fired in Government's Exhibit

Number 1, placed in the same relative position

alongside of Government's Exhibit Number 2.

The markings on both shells are the same and indi-

cate both shells were fired from Government's Ex-

hibit Number 1. Government's Exhibits Numbers

7 and 8 were in the gun when I received it from

Sheriff Tom Desmond. Government's Exhibit

Number 9 is a human skull which I received from

Mr. Bush of the Buckley-King Undertaking Par-

lors in Tacoma. The witness testified that he had

examined the skull and that there were two holes

in it when he received it.

Q. Will you indicate them to the jury please?
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A. This one in the back or base of the skull and

this one in the frontal portion of the skull.

Q. Have you examined the skull to determine

the cause of those holes you have just now referred

to? A. I have.

Qi. Can you state what caused them?

A. I think that they were caused by a bullet.

Q. What sized bullet?

A. A bullet of approximately 30 caliber.

Q. Can you tell the point of entry and the point

of exit of the bullet? A. I can. [15]

Q. Please explain.

A. By noting that a greater portion, or a much
larger hole is torn, on the inside of the bone in

the anterior or rear part—the anterior part of the

rear hole is broken inward, and is much larger

on the inside than on the outside; in other words,

it has not a concave impression from the outside;

the one in front does not show any breaking away

of the skull on the inside, but shows a breaking

away on the outside, showing that the projectile

entered from the back and came out the front of

the skull. It is determined by the amount of

bone torn away on the side or departure of the

bullet.

On further interrogation, witness stated that in

his opinion the wound was made by a bullet fired

from a gun having a velocity of over a thousand

feet per second; that he knew the velocity of a

German Luger pistol, such as Government's Ex-

hibit Number 1 (which pistol had been introduced
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as evidence by the Government and shown to have

been and is here now admitted to be the pistol

owned by the defendant and found in his residence

subsequent to his arrest as heretofore in this pro-

posed bill of exceptions stated). Continuing, the

witness stated that the velocity was between 1100

and 1200 feet per second.

Q. Will you just explain please, referring to

Government's Exhibit 9 (the skull), the size of the

bullet or shell that caused that wound?

A. It would be caused by a bullet the exact size

of the 30 Luger—fitting a bullet in this hole I

find in this particular gun it fitted the hole al-

most exactly; it would be inflicted by a bullet less

than 31/100 of an inch, approximately between

30/100 and 31/100 of an inch in diameter. [16]

Q. And did you measure it?

A. I did by inserting a bullet and then calipering

the bullet I inserted.

Q. What do you mean by calipering?

A. By measuring it with a micro-meter with the

bullet I placed in the orifice.

Q. With what result?

A. I found it fitted exactly the bullet that was

fired from this particular gun.

Q. Have you a bullet with you that was fired

from this particular gun? A. I have.

(Hands bullet to counsel which was introduced

as evidence, marked Government's Exhibit 10.)

Cross-examination.

Q. This shell, Government 's Exhibit 2, is a foreign
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manufactured shell, or an American manufactured

shell? A. American manufacture.

Q. Are you able to tell us whether or not that

particular shell carried a hollow point or a solid

bullet? A. No, sir.

Q. That gun is adapted to shooting both?

A. A hollow point and soft point or hard metal

patch, the three types of bullets.

Q. Showing you Defendant's Exhibit ^'A-4,"

what do you call that bullet?

A. That is a full metal patch.

Q. Did the shell which is described as Govern-

ment's Exhibit 2 contain that sort of a bullet?

A. I could not state the type of bullet it con-

tained.

Q. The bullet which you hold there, Defendant's

Exhibit "A-4" could be fired from Government's

Exhibit 1, this pistol? [17] A. Yes.

Q. Showing you Defendant's Exhibit "A-5," that

is what is known as a hollow point? A. Yes.

Q. And that could be fired from the same pistol.

Government's Exhibit 1? A. Yes.

Q. Are you able to tell us whether the shell,

Government's Exhibit 2, carried that kind of a

bullet?

A. No, I cannot tell you anything at all as to

the type of projectile the shell carried, other than

it must have had a shell of approximately 93 grains

weight.

Q. Now there is a short bullet, is there not, that

is different from that bullet ; what is that ?
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A. That is a soft nose or metal patch bullet,

they would call it.

Q. That is composed of lead principally?

A. It is composed of a copper or nickel cap that

has been pressed on a lead bullet, and the cap ex-

tends about half way up on the bullet.

Q. And this exhibit 2, may have contained any

one of those three different types of bullet?

A. Either of the three of them, yes.

The holes in Government's Exhibit 9 could not

have been made from a bullet fired from a Colt's

32 because the hole in the base of the skull is too

small and in addition its velocity is not sufficient

to go clear through the skull.

Redirect Examination.

Q. What kind of bullets were in the magazine of

exhibit 1 when you received it? [18]

A. Full metal patch bullets—full metal nose they

ordinarily term them; some people say full metal

patch, or full metal case.

Q. Meaning the same thing? A. Yes, sir.

Q. Would these different kinds of bullets you

referred to have different effects on bone or sub-

stance of that nature? A. They would have.

Q. What difference would there be?

A. With the hollow point, and the commonly

termed soft nose or metal patch bullet,—^half metal

patch, it has a—carries a larger hole than you find

with the full metal patch or full metal case bullet;

some people call them steel jacketed, it is the com-

mon term, they are called steel jacketed.
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Q. Why is that, Mr. May, the different effects

on the different types'?

A. Because the bullet flattens out more in the

soft-nosed bullet, and the hollow-point bullet, it

does not maintain its form, as well as the full metal

case, or commonly called steel-jacketed bullet.

Q. Could you tell whether or not the wounds as

inflicted on the Government's Exhibit 9 were caused

by any one of these three types you have mentioned *?

A. I think so.

Q. Which type of bullet would cause such a wound

as that I A. The full metal case bullet.

Q. That is what you also referred to as the steel-

jacketed bullet? [19]

A. Steel-jacketed bullet; it is not steel jacketed,

it is commonly called that; there is no steel-jacketed

bullet, it is copper or nickel-jacketed bullet.

TESTIMONY OF MRS. OLIVE NELSON, FOR
PLAINTIFF.

Mrs. OLIVE NELSON, called as a witness on

behalf of the Government, being first duly sworn,

testified in substance

:

Direct Examination.

That she lived next door to the defendant and

Mrs. Conner for about seven years. That she last

saw Mrs. Conner as the latter was leaving the family

residence with the defendant about seven P. M. on

Monday evening. May 19th, 1924. That Mrs. Con-

ner at that time was dressed in a little pink and
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white striped house dress, a tan coat and was not

wearing a bat. On Sunday evening, May 18th,

1924, Mrs. Conner had sprained her ankle stepping

out of the witness' automobile and had been con-

fined in bed most all day on May 19th, 1924. Wit-

ness had loaned Mrs. Conner an ankle brace

(marked with other articles of clothing as Govern-

ment's Exhibit 15 which were identified by witness

and which were later shown to have been removed

from the body found in the well on the Military

Eeservation). Witness testified that the defendant

and his wife had not been getting along very well

and that she had on several occasions heard the

defendant cursing and talking very disrespectfully

to his wife. The witness testified that for six

months preceding May 19th, 1924, the defendant

would go out most every evening "in his car and

leave his wife at home. On April 29th, 1924, Mrs.

Conner, after instructing her attorney to start a

divorce action against defendant, removed a few

of her personal articles of clothing and defend-

ant's German Luger pistol to the home of the wit-

ness. Shortly after six o'clock defendant returned

home and then came to our door and inquired for

his wife. When Mrs. Conner told the defendant

she was leaving him, Conner said that was all right

but he became angry because she had taken his

gun. The next morning while the witness was at

home alone the defendant called and claimed the

sheriff had given him the right to search her home
for his Luger pistol. The defendant was then per-
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mitted to enter and search the household. He failed

to find the gun but upon seeing Mrs. Conner's

purse, opened it and [20] took her key to their

house. Shortly afterwards Conner spent almost

two hours in nailing and locking up his house

after which he said, ''If I catch anybody go-

ing around that house, or taking anything out of

that house, there will be guts strewn all over Fern

Hill." A day or two later the divorce papers were

served on defendant and his attitude towards Mrs.

Conner changed. A reconciliation was effected

about May 9th, 1924. During the noon hour on

May 20th, 1924, the defendant returned a hot-water

bottle which the witness had loaned Mrs. Conner

to use in connection with her sprained ankle. De-

fendant then told the witness that while out on the

automobile ride' his wife all of a sudden decided to

go to her parents notwithstanding his objections and

he was to call for her Thursday evening, May 22d.

Did not see defendant again until Friday, May
23d, when he took the witness and her husband

over to his house to show us that Mrs. Conner's

clothes had disappeared. All of her toilet articles

were there just as she had left them.

Cross-examination.

After the divorce papers were served the defend-

ant begged and cried for Mrs. Conner to return to

him. During the conversation with the defendant

on May 20th, 1924, he seemed quite a bit concerned

about his wife's absence.
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TESTIMONY OF THOMAS WRIGHT, FOR
PLAINTIFF.

THOMAS WRIOHT, called as a witness on be-

half of the Government, being first duly sworn,

testified as follows:

Direct Examination.

That he is the father of Pearl Conner whom he

had not seen since May 10th, 1924, and did not

learn of her disappearance until the defendant

called at his home about eight P. M. on May 22d,

1924. At that time Conner told about taking his

wife out for a driving lesson on the evening of

May 19th, 1924, stating that they went south on the

moimtain road until they reached the road branch-

ing off towards Roy which they followed to Green-

dale. At Greendale he said his wife took the wheel

and drove east on the dirt road (marked by pencil

on Government's Exhibit 25) to the Teahouse on

the Mountain Highway and then turned north

towards Loveland. That at [21] Loveland Mrs.

Conner suddenly decided that she wanted to get

some clothes which she had left at her folks and

that she drove the car to the cross-roads (being a

road intersection about a half mile west of wit-

ness' home as shown on Government's Exhibit 25)

at which point she got out of the car and insisted

she would walk to her father's place (designated

by an X on Government's Exhibit 25) and he could

call for her on the following evening. Conner re-

monstrated but she insisted. They kissed each other
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goodbye and Conner turned the car about and

started home while Mrs. Conner started walking

in the direction of her father's place. Conner then

told the witness that there was a high powered car

standing about halfway between the cross-road

and railroad and claimed she had some one out there

to meet her and that she was gone and it was no

use to look for her. Witness saw Conner two or

three times during the next few days but could

learn nothing concerning his daughter. On May
26th, 1924, the witness requested the defendant to

report Mrs. Conner's disappearance to the authori-

ties which defendant did, after a conference with his

attorney, Mr. McAnnally. The witness was not ex-

pecting his daughter to visit him on the evening

of May 19th, that she did not arrive nor did she

have any articles of clothing at his home. Witness

received Grovernment's Exhibits 16 and 17 through

the mail. Mrs. Conner was born October 28th,

1889, married to defendant December 24th, 1911,

and at the time of her disappearance weighed

about 185 pounds. Witness spent about eight weeks

searching for his daughter, Conner was never with

him on any of the searching parties.

Cross-examination.

Defendant seemed surprised when he called on

witness on the evening of May 22d, 1924, and

learned that his wife was not there.
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TESTIMONY OF MRS. FRANCES McARTHUR,
FOR PLAINTIFF.

Mrs. FRANCES McARTHUR, called as a wit-

ness on behalf of the Government, being first duly

sworn, testified as follows:

Direct Examination.

That she is 23 years of age, married and has one

daughter. That in April, 1924, she started an ac-

tion for divorce. That she began [22] clerking

in the Coblentz Grocery Store in January 1924.

First met the defendant when he was soliciting or-

ders for groceries and became friendly in Septem-

ber, 1923. That defendant began to take her out regu-

larly on Wednesday evenings (this being the even-

ing of Mrs. Conner's Rebekah Lodge meeting),

and would take her out approximately three nights

a week. Defendant discussed his divorce with

the witness and told her that unless he took his

wife back he would lose everything. Witness told

defendant he could not go with her if he took his

wife back. Defendant told the witness that Mrs.

Conner would not stay with him long after he took

her back and gave as the reason that she was going

away with some other man. The witness talked

with Conner at the store on May 19th, 1924, and

at that time said his wife was going out to her

folks that night. After the disappearance of Mrs.

Conner on May 19th, 1924, the defendant was fre-

quently in company with the witness. On the night

of May 31st, 1924, witness and defendant were
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registered and stayed as husband and wife at the

Whitehouse Hotel in Olympia and drove to Hood's

Canal on June 1st. Conner and witness had pre-

viously stayed under similar circumstances at the

same hotel in Olympia on January 5th, January
26th, February 9th and March 29th, 1924. On
March 1st, 1924, defendant and witness stayed

together at the New Richmond Hotel in Seattle.

There had been some discussion of matrimony be-

tween them. Conner always carried a German
Luger pistol in the front seat of the car prior to

his wife's disappearance but not afterwards.

Subsequent to May 19th, 1924, Conner received a

letter from a Mrs. Holt and he stated he was going

to see her to receive some information about Mrs.

Conner. He was absent from the store for about

two hours for this purpose but when he returned

he said Mrs. Holt wanted information out of him.

Cross-examination.

Mrs. Conner first spoke to her about taking the

position at the Coblentz Store. Did not consider

Conner serious with her because neither Conner

nor herself were divorced. [23]

TESTIMONY OF J. W. SELDEN, FOR PLAIN-
TIFF.

J. W. SELDEN, called as a witness on behalf of

the Government, being first duly sworn, testified

as follows:

Direct Examination.

That he is the nrosecutinsr attorney of Pierce
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County, and conducted an investigation of this

case which was first called to his attention about

May 29th, 1924. Related the details of several con-

versations which he had with the defendant con-

cerning the disappearance of Pearl Conner and the

associations of defendant with women other than

his wife. Among other things Conner told the

witness that he was a member of the Ku Klux Klan

and that his wife had gone into a Catholic institu-

tion which she had previously threatened to do in

the event he joined the Klan. That on this account

it would be impossible to find her. The county

employed the Revelare International Secret Service

and a Mrs. lone Holt to assist in the investigation

of the disappearance of Pearl Conner. The wit-

ness was in almost daily communication with Mrs.

Holt and instructed her as to her activities. Wit-

ness prepared affidavit (Government's Exhibit 18)

and received Government's Exhibits 19, 20, 21 and

22 from Mrs. Holt, also Government's Exhibits

numbers 11, 12 and 13. In a telephone conversa-

tion, Conner had told the witness that an affidavit

would soon be forthcoming which would clear up

the disappearance. (This was the affidavit of Mrs.

Holt prepared under the direction of the witness.)

Defendant was arrested on a State charge July

17th, 1924, and confined in the Clarke County Jail.

On Saturday, July 19th, arrangements were made

with the officials of Clarke County for an inter-

view between Mrs. Holt and the defendant in the

jail. The interview lasted about forty minutes
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following which Mrs. Holt directed the officers to

an abandoned well on the Military Reservation,

where, on the following morning, July 20th, the

officers, after working all night, found and un-

covered the body of Pearl Conner. A blood-stained

spot was found about eighty feet from the well.

(The well is located in a small clearing and about

one hundred fifty feet from an old gravel roadway

on an abandoned portion of the United States

Military Reservation at Camp Lewis, Washington.)

[24]

Cross-examination.

Conner always told substantially the same story

concerning his wife's disappearance. Witness

made arrangements with the sheriff to take the

defendant to Vancouver, Washington, for impris-

onment in the Clarke County Jail. The well in

which the body was found was approximately

thirty-four feet deep. About four feet of dirt cov-

ered the body. It was necessary to build about

fourteen feet of cribbing at the top of the well in

order for a man to descend with safety. Witness

entered into agreement with lone Holt to subscribe

to a false affidavit (Government's Exhibit 19).

Redirect Examination.

The reason for taking Conner to Vancouver was

because we wanted Mrs. Holt to be the first person

to interview him after his arrest.
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TESTIMONY OF MRS. lONE HOLT, FOR
PLAINTIFF.

Mrs. lONE HOLT, called as a witness on behalf

of the Government being first duly sworn, testified

as follows:

Direct Examination.

Acquainted with defendant and his wife for

fourteen years. Before the marriage Pearl Conner

(then Pearl Wright) roomed with witness and

boarded with witness' mother for about one year.

Witness and Pearl Conner always friendly. First

learned of the disappearance through newspaper

accounts appearing about a week later, then an-

other article about June 14th, 1924. I then wrote

Dick Conner a special delivery letter and arranged

to meet him in Tacoma on June 18th. Could not

keep the appointment but did meet him on the cor-

ner of 11th and Commerce Streets in Tacoma on

June 19th. He took me in his car to a point in

the country about eight miles south of Tacoma

where we discussed his wife's disappearance. I

told him I knew he was in trouble and needed help.

He told me the story about their drive on the night

of May 19th. He intimated she had left with

another man. I asked him if it would help him

if I wrote a letter to her father, Mr. Wright, pur-

porting to come from Pearl from California and

he said it would help a great deal by relieving

her father's mind. He promised to mail me sam-

ples of her handwriting, which he did. (Govern-
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ment's Exhibit Number 11.) After the meeting,

the witness, reported her conversation to [25]

Sheriff Desmond. I again arranged by letter to

meet Conner on June 29th. At this meeting I

asked if it would help him for me to see the prose-

cuting attorney and say I had seen Pearl Conner

after May 19th. He said it would and wanted me

to make an affidavit that I had seen her with a

man, whom he described, in a Chevrolet automobile

on the Mountain Highway between Ashford and

National and say that Pearl had told me that Dick

"Ead not treated her right and that she was beating

it out of the country. He told me to say she was

dressed in a new khaki outfit to suggest that her

leaving had been prearranged. At this meeting

I submitted to him the letter I had written to Mr.

Wright (Government's Exhibit Number 16) and

he said it was fine. I later mailed it enclosed in

another letter to my grandmother in California.

I next heard from defendant by letter received

on July 8th (Government's Exhibit Number 12.)

I met him again in Tacoma on July 12th and he

again took me out in his car. At this time he told

me he didn't dare talk to anyone else about Pearl

and wanted me to say in the affidavit that there

were two Catholic nuns in the party to appear

that she had gone into a Catholic convent. Gov-

ernment's Exhibit Number 22 was written by me

at this meeting with the defendant. He told me to

go see his good friend Fernando Stedham in the,

PVPTit he (the defendant) was arrested. Conner
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was to write me the following day and tell me of

any other changes to be made in the affidavit or

to go ahead. I received the letter on Monday
(Government's Exhibit 13). I came to Tacoma on

July 15th and met Mr. Selden and submitted the

proposed affidavit (Government's Exhibit 21) to

him and then telephoned Conner and he arranged

to meet me. I showed him the proposed affidavit

(exhibit 21) and the defendant wanted part of it

stricken out (as shown in Government's Exhibit

Number 211,4), and then approved it. I told Con-

ner I was afraid to swear to it for if Pearl ever

turned up the officers would know I committed per-

jury, but, I said, "If Pearl is dead, then I would

be safe in going ahead with this affidavit." At last

he said. "You are safe," and then I asked, "Then

Pearl is dead?" and he said, "You are safe."

He also said Pearl would never be found because

she was "under forty feet of ground" in a caved-

in well on the Reservation. I then went before

a notary, Mr. [26] Burdick, and executed the

affidavit while he (the defendant) left to bring

me some personal effect of Pearl's which, for the

purpose of substantiating my story, I was to say

was given me by Pearl. He returned with a small

mirror (Government's Exhibit 23) and I took the

executed affidavit to Mr. Selden.

I saw Conner again the next day, July 16th, and

told him that Mr. Selden did not believe the affida-

vit and I was afraid the officers would find Pearl's

body. When I told him the officers were question-
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ing me closely about Pearl's appearance he told

me I had better say she had on a light house-dress

and a tan coat. He wanted to know if I would feel

better if he told me where Pearl was buried so

I could go and look over the ground. He described

a place and I went out with the officers and spent

all afternoon on July 16th looking over the neigh-

borhood but we found nothing.

My next meeting was with Conner in the

jail at Vancouver, Washington, on July 19th. In

this conversation I told him I had a good idea to

help him out. That I was going to get a pair of

goggles and an old Chevrolet hub cap and take them

to the place he described at our last meeting.

There I would break and drop the goggles as if

broken in a struggle and would mark a stump as

though it had been scraped by an auto and drop

the Chevrolet hub cap. He told me this was a

fine plan and then said, "Now I will tell you the

right place to go." He then said he didn't kill

Pearl but when they got out of their car Pearl

took the gun, pointed it at him and fired. He fell

to the ground and she then turned the gun and shot

herself through the throat. Conner said he then

put her body in the well and caved in dirt and

other debris. He was afraid to bring the body

in for fear people would suspect him of murder.

He told me he had taken the gun home and cleaned

it. I told him I would hurry back and plant

the evidence because a big searching party was
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told me to g-et an old rusty 32-calibre gun, and fire

two shots from it. One shell I was to throw on the

ground and leave the other in the gun and throw

it down the well, and described its location. The

officers were waiting outside and I gave them

the directions I received from Conner and we went

direct to the well w^here Pearl Conner's body was

found on the following morning. [27]

Cross-examination.

Pearl was eight years older than witness. At

the time Pearl was living with me I was thirteen

years old. I was married at the age of seventeen

years and am still living with my husband. We
have been married ten years. My husband is a

stage driver. He has been a truck driver and we

have lived at many different places near Tacoma. I

have worked in these different places, as a waitress,

in cand}^ stores and restaurants and as a cashier

for theaters, stores and bus stations. I had not

seen Dick Conner for about three and one-half

years prior to our meeting on June 19th, 1924.

I had notified the sheriff that I was going to meet

Conner at that time though it was arranged on my
own initiative.

Q. Now, Mrs. Holt, I want to ask you, by reason

of your familiarity and family relations with

other men, you don't know you have broken up

one or tw^o homes in Pierce County?!

Mr. REVELLE.—I object to that.

The COURT.—Objection sustained.

Q. Now Mrs. Holt, isn't it true that you started
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out as a young lady, or a young girl, upon a sport-

ing life? A. Positively no.

Mr. REVELLE.—Just a minute—

Q. And weren't you in the beginning of your

career a ward of the juvenile court of Tacoma, un-

der Reverend Healy, as a delinquent girl*?

Mr. REVELLE.—I object to that.

The COURT.—Objection overruled; it may effect

the credibility of the witness.

A. I have, Mr. Coiner, a will of my own.

Q. I believe it.

A. And I was under the direction of Mr. Healy

because I was an incorrigible child. [28]

Q. Because you were an incorrigible child?

A. Yes, sir.

Q. You were under the direction of Mr. Healy?

A. I was.

Q. And Mr. Healy took you away from men
late at night down in the red-light district of

Tacoma? A. That is a lie.

Q. Didn't he? A. That is a lie.

Mr. REVELLE.—As I understand the law, you

cannot go into the general reputation of one's

character; you cannot go into the specific charac-

ter of any person; that has been decided again

and again by the United States Supreme Court.

The COURT.—Objection overruled. As I un-

derstand the line of examination being pursued by

Mr. Coiner goes to the question of the witness'

chastity, whether she has so far departed from

ordinarv standards of chastitv as would amount
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to prostitution. If the witness will admit they

are a prostitute you can show it that way, or you

can show it by reputation or other evidence. It

is the rule of law, a woman who has fallen is not

entitled to the same credit as a witness,—as a

woman who has not departed from the paths of

chastity to that extent.

Mr. RlEVELLE.—You cannot go into a specific

act, as I understand the law.

The COURT.—Objection overruled.

The WITNESS.—I would like to ask that they

bring Mr. Healy here and prove that assertion.

[29]

(The Government in rebuttal offered evidence

of Mrs. Holt's good reputation for veracity, mo-

rality and chastity. The trial court then gave

the defendant the opportunity to call witnesses

to contradict this testimony but the defendant

did not do so.)

Q. That place over there at Hylabos, when

you were living there, was a resort for married

and unmarried men, was it nof?

A. Friends of mj^ husband.

Mr. REVELLE.—I object to that.

The COURT.—Objection overruled.

Q. What?
A. Just a couple of friends that were chums of

my husband that used to come there in the evenings

and visit with him.

Q. Just a couple of them?

A. Just a couple of them, and they didn't come
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into the house, but usually stood about their trucks

outside and talked.

Q'. Why did you quit the business at Fern Hill?

Mr. REVELLE.—I object to that.

The COURT.—Objection overruled.

A. Because we wanted to quit Fern Hill.

Q:. I will ask you if it is not true that by action

of the people at Fern Hill you were asked to get

out of there? A. Positively not.

Mr. REVELLE.—I object to that.

The COURT.—Objection overruled.

A. Positively not, Mr. Coiner; I have never

been requested to leave any place.

At the time the witness swore to the affidavit

before Mr. Burdick she explained to him that

it was not true and was doing it with Mr. Selden's

knowledge to assist in locating Pearl Conner's

body. [30]

TESTIMONY OF FRED EWEN, FOR PLAIN-
TIFF.

FRED EWEN, called as a witness on behalf of

the Government, being first duly sworn, testified

as follows:

Direct Examination.

Deputy Sheriif of Pierce County. Was the

arresting officer. Worked at the well all night on

July 19th and was present when the body was

recovered on the morning of the 20th. Found the

blood spot on moss about eighty feet from the well.
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Luger shell about ten feet distant in the grass

from the blood-stained moss. Delivered the shell

to Mr. May for examination. The moss was sub-

mitted to Dr. Scott for examination.

Cross-examination.

Shortly after the body was found, the blood-

stained moss was discovered and just a few mom-
ents later the shell.

TESTIMONY OF JOHN ROHR, Jr., FOR
PLAINTIFF.

JOHN ROHR, Jr., called as a witness on behalf

of the Government, being first duly sworn, testi-

fied as follows:

Direct Examination.

Son-in-law of Thomas Wright. Married a half

sister of Pearl Conner. Last saw Mrs. Conner

alive on May 10th, 1924, when she attended a dance

at Chester Wright's home with the defendant.

Was present and identified her body when found

on July 20th. Found the shell (Government's Ex-

hibit Number 2) near the blood-stained moss in

the vicinity of the well. Identified Government's

Exhibit 1 as Conner's gun.

Cross-examination.

After Mrs. Conner's disappearance searching

parties had been organized and with one of these

parties the witness had looked at this same well

during the last of May. At that time it looked
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as though it had been disturbed. It was late in

the afternoon and we were not prepared to go

down into the well so abandoned further search

of it.

TESTIMONY OF H. P. BURjDICK, FOR
PLAINTIFF.

H. P. BURDICK, called as a witness on behalf

of the Government, being first duly sworn, testi-

fied as follows:

Direct Examination.

Attomey-at-law. Known lone Holt since child-

hood. Prepared Government's Exhibit Number 19

at Mrs. Holt's request and after it was [31]

executed Mrs. Holt explained its purpose and its

falsity.

TESTIMONY OF DALE McMULLEN, FOR
PLAINTIFF.

DALE McMULLEN, called as a witness on be-

half of the Government, being first duly sworn,

testified as follows:

Direct Examination.

Deputy prosecuting attorney of Clarke County

residing in Vancouver, Washington. I met Mr.

Selden and Mrs. Holt at the Clarke County Court-

house on the afternnon of May 19th and arranged

a conference between Mrs. Holt and the defend-

ant. I went to the jail with Deputy Sheriff Kemp
and asked Conner if he had a sister by the name
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of lone Holt from Tacoma and he replied in the

affirmative. I told him she had come down from

Tacoma to see him and ordered Kemp to allow

them to have an interview notwithstanding orders

from the sheriff, who was out of the city, that no

one was to visit any of the prisoners. Conner

stated his desire to talk to Mrs. Holt and they

were then allowed a private visit.

TESTIMONY OF MARY EVANS, FOR DE-
FENDANT.

MARY EVANS, called as a witness on behalf

of the defendant, being first duly sworn, testified

as follows:

Direct Examination.

Q. Mrs. Evans, you say you have known lone

for a good many years.

A. I first met her as a child, when they first

came to Spanaway in 1908, and I have known her

off and on ever since, with the exception of the

last few years,—last two or three years, because

w^e have not been here all the time, we have been

away.

Q. Well, during all the years you have known

lone Holt, at least after she got to be a good-sized

girl, got to going around in society, do you know
what her general repute has been among the people

that knew her as to chastity and truth and verac-
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ity; do you know it; I am not asking [32] you

to tell what it is; do you know what it has been?

A. Yes, I have a pretty good opinion of what

it has been.

Q. Well, now, as to chastity, what has it been,

good or bad?

Mr. REVELLE.—I don't believe that is per-

mitted under the law; you can ask for the general

reputation.

Q. As to chastity and morality?

The COURT.—Objection sustained to that ques-

tion.

(Argument.)

The COURT.—The words you use in your ques-

tion are regarding morality and chastity, the

words used by the Court in ruling in the cross-

examination yesterday was prostitution, as I un-

derstood your line of examination, it was laying

the foundation for establishing that the intercourse

of this woman with men really amounted to pros-

titution. Different people have different ideas re-

garding what is meant by morality.

(Argument.)

Mr. COINER.—Let me understand the Court.

By prostitution does your Honor mean that in-

tercourse with the woman as with men must be

for monetary gain?

The COURT.—For gain.

Mr. COINER.—For gain, or for the pleasure

of the prostitution?
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The COURT.—You will have to take the plea-

sure out of the matter.

LIr. COINER.—Your Honor holds a woman
may engage generally in actual prostitution, and

so long as she don't do it for money,

—

The COURT.—I didn't say money. [33]

Mr. COINER.—Well, for gain.

The COURT.—It may he for the adornment of

her person, or for money or entertainment.

Mr. COINER.—We will take an exception to the

Court's ruling.

The COURT.—Exception allowed.

Q. Mrs. Evans, do you know what her general

reputation was in that community? A. Yes, sir.

Q. For prostitution, or the reverse? A. Yes.

Q. Was it good or had—do you know what it

was? A. Yes.

Q. Was it good or had? A. Well it was had.

Q. It was bad. Do you know what her general

reputation is and was in that community?

The COURT.—Before we get away from that

matter, I notice that in the Kahls case that was a

question of prostitution?

Mr. GORDON.—That was on cross-examination.

Q. Do you know what her general reputation is

and was and has been in that community for tell-

ing the truth,—for truth and veracity. Do you

know what her reputation was—^you need not tell

what it was, but do you know what it was?

A. Yes, pretty well.

Q. Well, is it good, or bad?

A. Well, it was not good.
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TESTIMONY OF CLAUDE W. DUBOIS, FOR
DEFENDANT.

CLAUDE W. DUBOIS, called as a witness on

behalf of the defendant, being first duly sworn,

testified as follows: [34]

Direct Examination.

That he is engaged in buying, selling, handling

and using firearms. Familiar with the German
Luger. Defendant's Exhibit ''A-6" is a 32 Win-
chester cartridge with a hard nose or metal-jacketed

bullet. Defendant's Exhibit "A-7," Smith and

Wesson 32 Long bullet. Defendant's Exhibit

"A-8" Winchester 32, soft lead bullet. Defend-

ant's Exhibit "A-9" Colt 32 hard nose. Defend-

ant's Exhibit "A-IO" Smith and Wesson 32 lead

bullet. Government's Exhibit 5 are 765 Luger car-

tridges with metal-jacketed bullets.

Q. This I understand to be Government's Ex-

hibit 9, the skull. Calling your attention to the

hole in the base of the skull, also the hole in the

front, and, for the purpose of the question I am
about to ask, you may use any of these shells. Tell

lis whether or not in your opinion,—^assuming that

hole in the base here to have been made from a

bullet fired from some pistol, or gun or revolver,

—

whether it might have been a 32 Colt's or any other

kind of a gun than a 765 Luger ?

A. There isn't any reason that I can see why

any one either the 32 Smith & Wesson, ordinary or

loTip-- or the 32 Winchester, or the 32 Colt auto-
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matic, or any one of tliem, could not make that

hole.

Q. And calling your attention, in addition to

that, to the hole in the front, and assuming that the

same bullet made both holes, what would your an-

swer be as regards whether it might have been

done by any one of those that you have mentioned?

A. I should sooner say it was made by one of the

32 calibres with a softer bullet.

Q. Would that be more likely to have been made

by a 32 calibre with a softer bullet than by the Win-

chester cartridge fired from the 765 Luger, hard

pointed bullet? [35]

A. I rather think the soft bullet would come near

making the hole rather than a metal-jacketed.

Q. Explain why, Mr. DuBois?

A. The 765 Luger cartridges are all what is

called metal-jacketed bullets, they are hard, and

they have not got speed enough to disengage the

jacket from the lead in their flight, therefore they

are quite likely to make a smaller hole when they

come out than a softer lead bullet; that might be

upset to a certain extent, in passing through any-

thing.

Cross-examination.

Witness never made any study of the effect of

any kind of bullets on the human skull and did not

profess to be an expert on bullet wound on the

humon skull. The velocity of the Luger is much
greater that any of the other shells mentioned.
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Redirect Examination.

Q. The cartridges to which your attention has

been directed, which have a lower initial velocity,

some in the 600 as compared to the 1100 Luger, why
do you say that notwithstanding the much lower

velocity, it is your opinion that they would be as

likely, or more likely, I understood you to say on

your direct examination, to have been the kind

fired through here rather than the hard-point 765

Luger ?

Mr. REVELLE.—He has testified he does not

know the effect of a bullet on the skull.

The COURT.—Objection overruled.

Q. Just tell us why.

A. I don't know that I get your question.

Q. It is this. Notwithstanding some of the car-

tridges that you have been asked about, which carry

a much [36] lower initial velocity, than the

Luger, some as low as 600 and something, I under-

stood you to say that the Luger had 1100 and some-

thing. Why is it, notwithstanding that much lower

velocity, you think it is more likely that might be

made by one of them rather than the 765 hard-

pointed Luger?

A. The reason I said that was because of the

fact the other shells all have soft lead bullets, and

they are more likely to upset, as a matter of fact;

they most all do upset to some extent when they

are fired into anything.

Q. And therefore at the point of exit would

—

A. Would be a larger hole, naturally.
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Q. And taking this hole, or point of exit into

consideration, and its size as compared with the

size of the point of entrance, you would still adhere

to the opinion you have given?

A. I think so.

TESTIMONY OF EICHARD D. CONNER, FOR
DEFENDANT.

RICHARD D. CONNER, defendant, called in

his own behalf, being first duly sworn, testified as

follows

:

Direct Examination.

Born about seven or eight miles from Roy and

lived in Pierce County all his life. Married Pearl

Wright December 24th, 1911, at the family home

near Loveland, Pierce County, Washington. No
children born from that marriage. Owned their

own home, furniture and automobile, all of a total

value of approximately $1,675.00. For the past

five years was employed in the Coblentz Grocery in

Tacoma. Wife left him for about eight or nine days

during month of May. Defendant effected a

reconciliation about ten days prior to her disap-

pearance on the evening of May 19th. Testified as

to the driving lesson, and Mrs. Conner's sudden de-

sire to visit her folks, and last seeing his wife about

eight o'clock P. M. at the cross-roads one-half mile

from her father's where he kissed her goodbye and

left her to walk to Mr. [37] Wright's. She pre-

ferred to walk because she said she was nervous

from driving. As he was turning the car around
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he saw an automobile parked on the side road. He
then drove home and performed his usual duties on

the following days.

Q. Conner, did you kill your wife, Pearl?

A. I did not.

Q. Do you know anything about her having been

killed and her remains put in this well we have

been hearing about? A. I did not and do not.

Cross-examination.

Had known Mrs. McArthur for about a year and

a half. During the three months just preceding

Mrs. Conner's disappearance, the defendant ad-

mitted he was out once of twice a week with Mrs. Mc-

Arthur. Admitted staying with Mrs. McArthur in

the Whitehouse Hotel in Olympia and on one oc-

casion in Seattle ; also admitted having sexual rela-

tions with Mrs. McArthur in Tacoma.

'Q. How many other women have you in the last

two years made love to and tried to pet them and be

out with them?

(Objected to. Objection overruled.)

Mr. GORDON.—That part of the question

*' making love to" is objectionable.

The COURT.—Objection overruled.

(Exception allowed.)

A. One that I can recall now.

Qi. Name her.

A. That I had good reasons for.

Mr. REV'ELLE.—I don't believe I will press

that, your Honor—only one. I wish to withdraw

that.
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Mr. GORDON.—What period does that cover?

[38]

Mr. REVELLE.—The last three years—two

years.

Q. Now, you admit to the jury you can recall

only two women including Mrs. McArthur?

A. That I recalled making love to.

Q. That you only associated with? A. Yes.

Q. What? A. I have no recollection.

Q. You admit two?

Mr. REVELLE.—Will you mark this as Govern-

ment's Identification Exhibit No. 38? (Hands

paper to counsel.) Government's Exhibit No. 38

being an affidavit made and subscribed and sworn

to by Richard D. Conner on the 7th day of May,

1924, before S. F. McAnally, notary public for

Washington, residing therein at Tacoma, under

notarial seal.

Q. You have testified to the divorce proceedings

between you and your wife? A. Yes, sir.

Q. Do you recall making any affidavit before

Mr. McAnally? A. I do, yes.

Government's Exhibit 38 admitted in evidence.

Mr. Revelle then read from paragraphs eight

and nine of the affidavit signed by Richard D. Con-

ner, subscribed and sworn to before S. F. McAnally

on the 7th day of May, 1924:

"That he (defendant) has never associated

with any other woman or women, never enter-

tained any woman or women in their home or

elsewhere, and has since his marriage never
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been interested in any other woman except his

wife."

Arrived at the cross-roads where his wife got

out of the machine, and where defendant last saw

her, between seven and eight o'clock on the even-

ing of May 19th. This point is about nine or ten

miles distant from the Conner home. After his

wife left the car defendant drove home, arriving

between [39] 9 and 9:30 o'clock P. M.

TESTIMONY OF FERNANDO STIDHAM,
FOR DEFENDANT.

FERNANDO STIDHAM, being called and ex-

amined as a witness for the defendant, among other

things testified that he had had a great deal of ex-

perience in handling and using different types of

firearms, including 765 Lugers, 32 Colt's automatic,

32 Winchester and 32 Smith and Wesson, revolvers

and pistols and had had a wide experience in not-

ing the relative effect produced by firing lead or

soft nosed bullets and also so-called steel-jacketed

bullets into the skulls of hogs and that having ex-

amined the holes in the skull of Pearl Conner,

Government's Exhibit 9, witness was of the opinion

that they were produced by a so-called soft nosed

or lead bullet as distinguished from the so-called

steel-jacketed bullet, and also that in his opinion

they might have been caused by a bullet fired from

any of the 32-calibre pistols mentioned, viz.: Colt,

Winchester, Smith & Wesson.

The defendant's case was then rested.
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TESTIMONY OF GEORGE A. SKINNER, FOR
THE GOVERNMENT (IN REBUTTAL.)

In rebuttal the Government, on October 29th,

1924, called as a witness, George A. Skinner, a

colonel of the medical corps of the United States

Army, who testified that he had been in the United

States Army for twenty-eight years; that he was

engaged in the Spanish American War, in the

Cuban and Philippine Insurrections, in the Mexi-

can Campaign along the border and in the World

War and prior to entering the army had served

as an interne in the Cook County Hospital in Chi-

cago for a period of two years; that he had a large

experience in gun-shot wounds through accidents

and action and had occasion to observe the effect of

gun-shot wounds upon the skull. Having other-

wise qualified the witness, Mr. Mount propounded

the following questions:

Q. Have you had occasion to observe the effect

of gun-shot wounds upon the skull?

A. A number of times, I might say many times.

Q. Colonel, what is the effect of a gun-shot

wound on the skull as to whether or not the size of

the wound is larger or smaller than the calibre of

the bullet making the wound, [40] —on the

human skull?

Mr. COINER.—On the bone?

Mr. MOUNT.—Yes.
Q. Just tell us, Colonel, please, the effect?

A. What type of bullet have you reference to?

Q. Well, you may relate as to the different types.
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(Testimony of George A. Skinner.)

A. A lead bullet fired from a revolver usually

strikes and often breaks the skull without entering,

and v^ill deflect and pass aromid, or which ever way
it goes; if it enters the skull it usually makes a

rather jagged wound with considerable broken

bone driven forward, a wound considerably larger

than the bullet. A steel-jacketed bullet or metal-

jacketed bullet makes usually a clean perforated

wound about the same size, slightly larger, of

course, than the bullet itself, with a conical shape

on the interior of the skull; it usually penetrates

and goes clear through, while a lead bullet, almost

all of those I never seen one that goes through the

skull.

Q. Will a wound in the skull, and the bony sub-

stance of the skull contract after the wound has

been inflicted!

A. Not as far as I know ; I don 't see how it could

possibly; it is an apparently nonelastic substance;

if anything it will shrink; might get a little larger.

Q'. Showing you what is known in this case

as Government's Exhibit 9, and calling your at-

tention to the wounds in the skull, Colonel, I will

ask you whether or not that wound, in your opinion,

was [41] inflicted with a lead bullet or a steel-

jacketed bullet?

Mr. GORDON.—If your Honor please, we object

to this; this properly belongs to the case in chief.

The COURT.—Objection overruled. As I recall

the prosecution's evidence, it was limited regarding

the identity of the gun from which the cartridge
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(Testimony of George A. Skinner.)

was fired; they did not go into the difference be-

tween the wounds inflicted by a steel-jacketed bul-

let and a lead bullet; so I will overrule the objec-

tion.

Mr. GORDON.—I ask an exception.

The COURT.—Exception allowed.

Q. Do you recall the question, Colonel?

A. I think it might be well to state it again.

(Question read.)

A. I would say, without hesitation, a steel-

jacketed bullet.

Following Colonel Skinner, the Government re-

called Mr. May and the following proceedings were

had.

TESTIMONY OF MR. MAY, FOR THE GOV-
ERNMENT (RECALLED).

Q. (By Mr. MOUNT.) Calling your attention to

what has been marked in this case as Defendant's

Exhibit "A-4," will you examine that, please. I

will ask you whether or not, Mr. May, a bullet of

that kind would cause the wound inflicted in Gov-

ernment's Exhibit 9? A. Yes, it would.

Q. What kind of a bullet is it?

A. It is a 765 millimeter Luger full metal patch

bullet.

Q. Calling your attention to what has been

marked as Defendant's Exhibit "A-5," will you ex-

amine that, [42] please. What kind of a bullet

is that?
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(Testimony of Mr. May.)

A. That is a 765 Luger, holler point, full metal

patch bullet.

Q. I will ask you whether or not a bullet of that

type could have inflicted the wound such as appears

in Government's Exhibit 9?

A. I doubt it very much.

Q. How do you arrive at that conclusion?

A. Because this bullet in coming in contact with

a hard substance, the hollow point is present and

causes the bullet to expand, and makes a much

larger wound of exit than of entrance; and the

wound of exit in this skull at no place, is the

width of the wound wider than the diameter of a

765-millimeter bullet.

Q. I call your attention to what is marked as

Defendant's Exhibit *'A-6," will you examine that

place. What kind of a bullet is that?

A. That is a 32 W. C. F., a Remington U. M. C.

bullet.

Q. I will ask you whether or not a bullet of that

nature could have inflicted the wound as appears

in Government's Exhibit 9?

A. In my opinion it could not.

Q. Why?
A. Because it is slightly larger than the wound;

a bullet of this type, that is a 32 calibre, whereas

the other is a 30 calibre.

Q. Calling your attention to Defendant's Exhibit

''A-7," what kind of a bullet is that?

A. That is a 32 Smith & Wesson, one made by

the Winchester Repeating Arms Company.
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Q. I will ask you whether or not that type of

bullet [43] could have inflicted the wound as

appears in Government's Exhibit 9? A. No.

Q'. Why not?

A. It would not cause a perforated wound.

Q. What do you mean by a perforated wound?
A. A perforated wound is one that comes in and

goes out causing a perforation through the object

which it strikes.

Q. Handing you what has been marked as De-

fendant's Exhibit *'A-8," what kind of a bullet

is that?

A. That is a Winchester Repeating Arms Com-
pany 32 W. F. C. cartridge with a lead bullet.

Q. I will ask you whether or not that tj^e of

bullet could have inflicted the wound that appears

in Government's Exhibit 9? A. No.

Q. Why not?

A. Because that is a lead bullet; it would cause

a much larger hole, had it gone through; in my
experience bullets of this type are found in the

head, just causing a penetrating wound; a wound
in the brain on the inside.

Q. A penetrating wound as distinguished from a

perforating wound?

A. In that the perforating wound causes a wound
clear through, and the penetrating wound just goes

inside of the skull.

Q. Defendant's Exhibit "A-7," what kind of a

bullet is that?

A. That is a 32 or 765 millimeter Remington
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U. M. C. cartridge, adapted to the Colt's and other

automatic pistols. [44]

Q. Could a bullet of that type have inflicted the

wound that appears in Government's Exhibit 9?

A. No.

Q. Why not?

A. Because it would have caused a perforated

wound.

Q. Handing you Defendant's Exhibit "A-lO,"

what kind of a bullet is that?

A. That is what is commonly known as a 32

Smith & Wesson, or 32 short, made by the Winches-

ter Repeating Arms Company.

Q. Could a bullet of that type have inflicted the

wound that appears in Government's Exhibit 9?

A. No.

Q. Why not?

A. Because it would not have perforated the skull

;

it might not have went through the skull entirely;

its very low velocity would cause a much larger

hole had it gone in.

Q. Now I have this Defendant's Exhibit "11-11,"

what kind of a bullet is that?

A. That is an empty cartridge case.

Q. What kind?

A. It is marked with a ''D," and two stars on

the face of it; I don't know the make of it; it is

a Luger 765 millimeter calibre shell.

Q. From your experience, Mr. May, can you

determine whether or not a bullet passing through



United States of America. 55

(Testimony of Mr. May.)

bone makes a larger or smaller hole than the

bullet? A. I can.

Q. And explain.

A. In all the cases I have examined and in ex-

periments [45] conducted they make a larger

hole than the projectile, and in using bullets of this

particular type they will fit the hole; they are

never smaller. If the hole was smaller it could

not get through, and the bullet being in substance,

—

a metal patch bullet will carry bone and tissue

with it, if it is on a flexible surface ; or any cartridge

where there is a spring to it, you will find some-

times with the metal-jacketed bullet a smaller hole

due to the fact,—on the same principle as involved

in a rubber band and you push a pencil through it

and make a hole through it; it will expand suffi-

ciently to let it go through and make a hole, and

the resulting aperture is slightly smaller. In a

human skull, where it comes in contact with the

tissue or flesh or bone, it would be approximately

the same size, or just slightly large enough so

that the projectile would go through; sometimes

very much larger, depending on the projectile

coming in contact with the bone.

Q. Never smaller?

A. No, it cannot be smaller
;
physically impossible

for it to be smaller.

Q. Can you state whether or not a 32-calibre

bullet made the wound that appears in Govern-

ment's Exhibit 9? A. I can.

Q. Explain, please.
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A. I took a 32-calibre bullet to try to fit it

gently into the hole to determine whether or not

it would go through, and it will not go through

the orifice, either the front or the back wound.

[46]

Q. Have you a 32-calibre bullet with you that

has been fired*? A. I have.

Q. Let me have it, please?

(Hands bullet to counsel.)

Mr. MOUNT.—I would like to have this marked

Government's Exhibit No. 42. (So marked.)

Q. (By Mr. GORDON.) Has this been fired

through a skull? A. No, it has not been.

Q. (By Mr. MOUNT.) Mr. May, I will ask you to

demonstrate your statement to the jury as to what

you mean.

Q. (By Mr. COINER.) What kind of a bullet

is this? A. That is a 32.

Q. What kind of a bullet? A. A 32 soft nose.

Q. Soft nose? A. Yes, sir.

Q. Well that kind of a bullet don't make this

wound; they always spread out?

A. Not when it is shoved into a retrieving ap-

paratus, that does not cause expansion.

Q. (By Mr. MOUNT.) Is that what was done

with this?

A. This was fired into a metal apparatus to

leave it the same size. This bullet will not go

through the rear hole, whereas the Luger bullet

will just fit and go through; the same is true with

the front wound; and whereas the Luger will just
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go through,—the bullet I previously testified about,

that is in evidence, will just go through it.

Mr. MOUNT.—I would like to offer this in evi-

dence. [47]

Mr. GORDON.—No objection.

The COURT.—It will be admitted.

(Bullet received in evidence and marked Govern-

ment's Exhibit 42.)

The testimony in the case was closed on October

30th, 1924, argument to the jury by the respective

counsel followed and on the 31st day of October,

the jury was duly instructed by the Court. No
exceptions were taken to the charge. Thereafter

on the 31st day of October, 1924, the jury returned

into court with the verdict as follows

:

^'We, the jury empaneled in the above-en-

titled cause, find the defendant, Richard Con-

ner, guilty of murder in the first degree, as

charged, without capital punishment."

The verdict was received by the Court, read in

open court and duly filed. Thereafter the defend-

ant duly filed and served his motion for a new trial

upon the grounds, among others, for errors of law

occurring at the trial and excepted to at that time.

On the 12th day of November, 1924, the motion

for new trial was denied and exception allowed

and on said last-mentioned day the Court proceeded

to and did pronounce judgment and sentence ad-

judging the defendant, Richard Conner, guilty

of the crime of murder in the first degree as charged

in the indictment and sentenced him to imprison-
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ment in the United States Penitentiary at McNeil

Island for the period of his natural life. [48]

ORDER SETTLING BILL OF EXCEPTIONS.

Now on the 14th day of February, 1925, the

above cause came on for hearing upon the applica-

tion of Richard Conner to settle the bill of excep-

tions in this cause, counsel for both parties being

present; and it appearing to the Court that the

amendments proposed by the plaintiff have been

incorporated and are included in the foregoing

bill of exceptions, and plaintiff conceding that it

contains all the material facts occurring on the trial

of said cause, now, therefore,

IT IS HEREBY ORDERED that the forego-

ing bill of exceptions be and the same is hereby

settled as a true bill of exceptions in the said cause

and the same is hereby certified accordingly by

the undersigned Judge of this court who presided at

the trial of said cause as a true, full and correct

bill of exceptions and the clerk of this court is

hereby ordered to file the same as a record in said

cause and transmit the same to the Honorable

Circuit Court of Appeals for the Ninth Circuit.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 14, 1925. Ed M. Lakin, Clerk.

[49]
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PETITION FOR WRIT OF ERROR.

To the Honorable EDWARD E. CUSHMAN, Judge

of the United States District Court for the

Western District of Washington:

Comes now the above-named defendant and re-

spectfully shows : That on the 31st day of October,

1924, a jury empaneled in the above-entitled cause

found a verdict of guilty against the defendant upon

the indictment herein; that thereafter and on the

I2th day of November, 1924, final judgment wa^

made and entered herein whereby it was adjudged

that the said defendant be imprisoned in the United

States penitentiary at McNeil 's Island for the period

of his natural life.

That on said judgment and the proceedings had

prior thereunto in this cause certain errors were

committed to the prejudice of said defendant, all

of which will more in detail appear from the assign-

ment of errors which is filed herewith.

Your petitioner, said defendant, feeling him-

self aggrieved by said verdict and judgment entered

thereon as aforesaid, herewith petitions this Honor-

able Court for an order allowing him to prosecute

a writ of error to the United States Circuit Court

of Appeals for the Ninth Circuit under the rules

of said court in such cases made and provided.

[50]

Wherefore your petitioner, said defendant, prays

that a writ of error issue in this behalf to the United

States Circuit Court of Appeals for the Ninth
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Circuit aforesaid, for the correction of errors so

complained of, and that a transcript of the record,

proceedings and papers in this cause, duly authenti-

cated, may be sent to the said Circuit Court of

Appeals.

MERRITT J. CORDON,
Attorney for Defendant, Conner.

Service of the foregoing petition and the receipt

of a copy thereof is hereby admitted this 14th day

of February, 1925.

W. W. MOUNT,
Assistant United States Attorney.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 13, 1925. Ed M. Lakin, Clerk. By
E. Redmayne, Deputy. [51]

ASSIGNMENT OF ERRORS.

Comes now the above-named defendant, Richard

Conner, and serves and files the following assign-

ment of errors upon which he will rely upon his

prosecution of writ of error herein to the United

States Circuit Court of Appeals for the 9th Cir-

cuit, from the judgment and sentence of the above-

entitled court herein, on the 12th day of Novem-

ber, 1924.

I.

That the Court erred in overruling the demurrer

of the defendant to the indictment, holding that
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the same stated facts sufficient to constitute a

crime against the United States.

II.

That the Court erred in sustaining the objection

of counsel for the Government to the following

question propounded to lone Holt, a witness for

the Government, viz.

:

Q. Now, Mrs. Holt, I want to ask you, if

by reason of your familiarity and family

relations with other men, you don't know you

have broken up one or two homes in Pierce

County? [52]

III.

That the Court erred in sustaining the objection

of counsel for the Government to the following

question propounded on direct examination of

Mary Evans, a witness on behalf of the defendant.

Q. Well, now, as to chastity (referring to

lone Holt, witness for the Government), what

has it been, good or bad?

IV.

That the Court erred in overruling the objection

of defendant's counsel to the following question

propounded by counsel of the Government on cross-

examination of the defendant, Richard Conner.

Q. How many other women have you, in

the last two years, made love to and tried to

pet them and be out with them?

V.

That the Court erred in overruling the objection

of counsel for the defendant to the following ques-
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tion propounded by Government's counsel to the

witness, George A. Skinner, viz.:

Q. Showing you what is known in this case as

Government's Exhibit 9 (skull of Pearl Con-

ner) and calling your attention to the wounds

in the skull, Colonel, I will ask you whether

or not that wound, in your opinion, was in-

flicted with a lead bullet or a steel-jacketed

bullet? [53]

VI.

The Court erred in denying defendant's motion

for a new trial because of errors of law occurring

at the trial as set forth in this assignment of errors.

And as to each and every said assignment of

errors as aforesaid, the defendant says that at

the time of making the order and ruling of the

Court complained of, the defendant duly asked and

was allowed an exception to each of said rulings

and orders.

MERRITT S. GORDON,
Attorney for Defendant, Richard Conner.

Service of the foregoing by receipt of a true

copy thereof is admitted at Tacoma, Wash., this

31st day of January, 1925.

W. W. MOUNT,
Assistant U. S. Atty.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 11, 1925. Ed M. Lakin, Clerk.

By E. Redma;yTie, Deputy. [54]
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ORDER ALLOWING WRIT OF ERROR.

Now on this 14th day of February, 1925, came

the defendant and filed herein and presented to

the Court his petition praying for the allowance

of a writ of error intended to be urged by him,

praying also that a transcript of the record and

proceedings and papers upon which judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and

further proceedings may be had as may be proper

on the premises.

Now, therefore, upon consideration of said peti-

tion and being fully advised in the premises, the

Court does hereby allow the said writ of error.

And it is hereby ordered that until the deter-

mination of said writ of error by the said United

States Circuit Court of Appeals, the defendant

shall be confined in the coiuity jail for Pierce

County, State of Washington, instead of the United

States penitentiary at McNeil's Island, to which

extent the judgment and sentence heretofore en-

tered and pronounced is superseded and stayed.

EDWARD E. CUSHMAN,
Judge. [55]

Service of the within order by delivery of a

copy to the undersigned is hereby acknowledged

this 14th day of February, 1925.

W. W. MOUNT,
Assistant United States Attorney.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb 13, 1925. Ed M. Lakin, Clerk.

By E. Redmayne, Deputy. [56]

STIPULATION RE TRANSCRIPT OF REC-
ORD.

IT IS HEREBY STIPULATED that the fol-

lowing designated papers comprise all the papers,

exhibits and other proceedings which are necessary

to the hearing of this cause upon writ of error to

the United States Circuit Court of Appeals for the

Ninth Circuit, and that none but such papers need

be included in the records of said court:

Indictment.

Demurrer of defendant.

Order overruling demurrer.

Arraignment and plea.

Verdict.

Judgment and sentence.

Motion for new trial.

Order denying motion.

Order extending time to file bill of exceptions.

Bill of exceptions.

Order settling bill of exceptions.

Petition for writ of error.

Assignment of errors.

Order allowing writ of error. [57]

Stipulation as to record.

Writ of error.
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That all captions except on the original indict-

ment may be omitted.

W. W. MOUNT,
Assistant United States Attorney.

MERRITT J. GORDON,
Attorney for Defendant, Conner.

We waive the provisions of the act approved

February 13, 1911, and direct that you forward

typewritten transcript to the Circuit Court of Ap-

peals for printing as provided under Rule 105

of this court.

MERRITT J. GORiDON,
Attorney for Defendant, Conner.

[Endorsed] : Filed in. the United States District

Court, Western District of Washington, Southern

Division. Feb. 13, 1925. Ed M. Lakin, Clerk.

By E. Riedmayne, Deputy. [571/0]

WRIT OF ERROR.

United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America, to

the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Southern Division:

Because in the record and proceedings, as also

in the rendition of the judgment, of a plea which is

in the said District Court before you, between the

United States of America, as plaintiff, and Rich-

ard Conner, as defendant, a manifest error hath
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happened, to the great damage of the said defend-

ant, as by his complaint appears, we being willing

that error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the party

aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal,

distinctly and openly, you send the record and pro-

ceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at the city of San Fran-

cisco, in the State of California, on the 13th day

of March, 1925, next, in the said Circuit Court of

Appeals to be then and there held, that [58] the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.

WITNESS the Honorable WILLIAM H.

TAFT, Chief Justice of the United States of

America, this 14th day of February, 1925.

ED M. LAKIN,
Clerk.

Allowed this 14th day of February, 1925, as of

February 14th, 1925, after plaintiff in error had

filed with the clerk of this court with his petition

for a writ of error, his assignment of errors.

EDWARD E. CUSHMAN,
Judge.



United States of America. 67

Service of foregoing by rect. of copy is admitted

this 14th day of February, 1925.

W. W. MOUNT,
Asst. U. 'S. Atty. [59]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States of America, to

the United States of America and to THOMAS
P. REVELLE, United States Attorney for the

Western District of Washington, and WAL-
LACE W. MOUNT, His Assistant, GREET-
ING:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

in the State of California, within thirty days from

the date hereof, pursuant to a writ of error filed

in the clerk's office of the District Court of the

United States for the Western District of Wash-

ington, Southern Division, wherein said Richard

Conner is plaintiff in error and the United States

of America is defendant in error, to show cause,

if any there be, why judgment in the said writ of

error mentioned should not be corrected and speedy

justice should not be done to the party in that be-

half.

WITNESS the Honorable EDWARD E. CUSH-
MAN, Judge of the District Court of the United
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States for the Western District of Washington,

Southern Division, this 14th day of February, 1925.

EDWARD E. CUSHMAN,
United States District Judge.

[Seal] Attest: ED M. LAKIN,
Clerk of the District Court for the Western Dis-

trict of Washington.

Service of the foregoing citation acknowledged

February 14, 1925.

W. W. MOUNT,
Assistant United States Attorney.

[Endorsed] : [60]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You will please make a transcript of record on

appeal to the Circuit Court of Appeals for the

Ninth Circuit, in the above-entitled cause, and in-

clude therein the following:

Indictment.

Demurrer of defendant.

Order overruling demurrer.

Arraignment and plea.

Verdict.

Judgment and sentence.

Motion for new trial.

Order denying motion.

Order extending time to file bill of exceptions.

Bill of exceptions.

Order settling bill of exceptions.

Petition for writ of error.
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Assignment of errors.

Order allowing writ of error.

Stipulation as to record.

Writ of error.

Citation.

MERRITT J. GORDON,
Attorney for Defendant.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 13, 1925. Ed M. Lakin, Clerk.

By E. Redmayne, Deputy. [61]

CERTIFICATE OF CLERK U. S. DIS-

TRICT COURT, WESTERN DISTRICT OF
WASHINGTON, TO TRANSCRIPT OF
RECORD.

United 'States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify that the foregoing typewrit-

ten pages numbered from 1 to 63, inclusive, are a

full, true and correct copy of the record and pro-

ceedings in Cause No. 4635, United States of

America, Plaintiff, versus Richard Conner, De-

fendant in said District Court, as shown by stipula-

tion herein and required by praecipe of counsel

herein filed and shown, and as the same remain of

record and on file in the office of the clerk of said

District Court, and that the same is transmitted
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herewith pursuant to the order of Court so direct-

ing, and constitutes my return on the annexed writ

of error herein.

I further certify, that I hereto attach and here-

with transmit the original writ of error, and the

original citation in said cause with acceptance of

service on each of said writs.

I further certify that the following is a full,

true and correct statement of all expenses, costs,

fees and charges incurred and paid in my office on

behalf of the plaintiff in error for making the rec-

ord, certificate and return to the United States

Circuit Court of Appeals for the Ninth Circuit in

the above-entitled cause, to wit:

Clerk's fees (Sec. 828 R. S. U. S.) for mak-

ing record and return 155 folios at 15^

each 2S.25

Certificate of Clerk to transcript of record, 3

folios (a) 15^ each 45

Seal to said certificate 20

[62]

ATTEST my hand and the seal of said District

Court at Tacoma, in said District, this 26th day of

February, A. D. 1925.

[Seal] ED M. LAKIN,
Clerk.

By Alice Huggins',

Deputy. [63]
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of Appeals

For the Ninth Circuit

RICHARD CONNER,
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vs.
) No.4515

UNITED STATES OF AMERICA,
Defendant-in-Error,

Brief of Plaintiff-in-Error

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT OF THE WEST-
ERN DISTRICT OF WASHINGTON,

SOUTHERN DIVISION.

STATEMENT OF THE CASE.

By an indictment of the grand jury found and

returned October 21, 1924, the plaintiff-in-error,

Richard Conner, was charged with murdering his

wife, Pearl Conner. The indictment sets forth that

the murder was committed on or about the 19th

day of May, 1924, within and on lands acquired for
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the exclusive use of the United States, viz.: The

Camp Lewis Military Reservation, and within the

Southern Division of the Western District of Wash-

ington; that the murder was committed with a

pistol.

There is but one count in the indictment. (Tr.,

pp. 1, 2, 3).

A demurrer to the indictment was entered, and

overruled. (Tr., pp. 3, 4, 5).

The case came to trial on October 21, 1924, be-

fore the Honorable Edward E. Cushman and a jury

duly empanelled, and concluded on October 31, 1924,

on which day a verdict was returned finding the

defendant ''guilty of murder in the first degree as

charged, without capital punishment". (Tr., pp.

7-13).

Motion for new trial was duly entered, overruled,

and exception allowed. (Tr., pp. 9, 10, 11). Where-

upon, on the 12th day of November, 1924, judg-

ment was entered on the verdict and defendant

sentenced to be imprisoned in the United States

Penitentiary at McNeil Island, Washington, for

the remainder of his life.

Assignments of error were duly served and

filed by the defendant and, on petition therefor, a

writ of error was allowed. (Tr., pp. 59, 60, 63).

The case comes to this Court upon a citation there-

on. (Tr., p. 67)..



ASSIGNMSNTS OF ERROR.
ONE.

That the Court erred in overruling the demurrer

of the defendant to the indictment, holding that

the same stated facts sufficient to constitute a

crime against the United States.

TWO.
That the Court erred in sustaining the objection

of the counsel for the Government to the following

question propounded to lone Holt, a witness for

the Government, viz.:

"Q. Now, Mrs. Holt, I want to ask you, if by-

reason of your familiarity and family relations

with other men, you don't know you have broken up

one or two homes in Pierce County?"

THREE.
That the Court erred in sustaining the objection

of counsel for the Government to the following

question propounded on direct examination of Mary
Evans, a witness on behalf of the defendant:

"Q. Well, now, as to chastity (referring to lone

Holt, witness for the Government), what has it

been, good or bad?"
FOUR.

That the Court erred in overruling the objection

of defendant's counsel to the following question

propounded by counsel of the Government on cross-

examination of the defendant, Richard Connor:
''Q. How many other women have you, in the

last two years, made love to and tried to pet them
and be out with them?"



FIVE.

That the Court erred in overruling the objection

of counsel for the defendant to the following ques-

tion propounded by Government's counsel to the

witness, George A. Skinner, viz.:

''Q. Showing you what is known in this case as

Government's Exhibit 9 (skull of Pearl Conner),

and calling your attention to the wounds in the

skull. Colonel, I will ask you whether or not that

wound, in your opinion, was inflicted with a lead

bullet or a steel-jacketed bullet?"

SIX.

The Court erred in denying defendant's motion

for a new trial as set forth in this assignment of

errors.

ARGUMENT.
We waive any claim for reversal arising from

assignment No. 1.

The question to which Government's objec-

tion was sustained and upon which error is

predicated in assignment 2, was propounded

upon cross-examination of the Government's

principal witness, lone Holt. We think it was a

fair question going to the credibility of the witness

and required an answer. In close alliance was the

question propounded to Mary Evans, a witness on

behalf of the defendant, and these assignments do

not require separate discussion. Referring to the

reputation for chastity of lone Holt, Government's

witness, she was asked whether it was good or bad.



To which the Government's objection was sustained.

The witness had testified that she was acquainted

with the general reputation of the Holt woman
among the people that knew her, as to chastity and

morality.

The rule is stated by Underbill in his work on

Criminal Evidence (2d Ed.), Sec. 237, as follows:

"A few authorities reject all evidence to prove

the good or bad character of a witness, except so

far as it is confined to his reputation for truthful-

ness, or the reverse. If the witness possessed no

knowledge of that particular trait of character, he

is incompetent. But the majority of cases allow

greater latitude. In most cases, evidence involving

the whole moral character of the witness will be

received upon the reasonable theory that a man who

is addicted to vicious habits, or who is prone to

commit immoral acts, may be presumed to have lost

respect for truth and to be ready to perjure himself

when it is to his interest to do so."

In State vs. Jackson, 83 Wash. 514-27, the Su-

preme Court of Washington says:

''It is not the manner of proof that concerns the

law so much as the object sought to be attained,

for, as said by this Court in the Coella case, a

woman cannot ruthlessly destroy that quality upon

which most other good qualities are dependent and

for which, above all others, a woman is reverenced

and respected, and retain her reputation for truth-

fulness unsmirched. We can mark no distinction
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between receiving evidence as to the reputation of

a witness for truth and veracity and receiving evi-

dence of reputation as to moral character, when this

Court has said that reputation for immorality is a

thing to be considered Vv^hen passing upon the credi-

bility of a witness."

See, also.

State V. Coella, 3 Wash. 99.

We think that answers to the questions should

have been permitted.

The plaintiff-in-error, having testified in his own

behalf, upon cross-examination admitted having had

unlawful relations with a certain person. Where-

upon, counsel for the Government propounded the

following question:

*'Q. How many other women have you, in the

last two years, made love to and tried to pet them

and be out with them?"

to which an objection was entered and overruled

and becomes the basis of assignment 4. We think

the question was improper and unfair to the defen-

dant on trial. Its manifest purpose was to degrade

him.

In its case-in-chief the Government had mtro-

duced in evidence the skull of the murdered woman.

(Gov't's. Ex. 9). It was the theory of the Govern-

ment that she was shot from behind with a pistol

owned by the defendant, which was introduced in

evidence as Government's Exhibit 1. In its case-

in-chief evidence was introduced by the Government



to establish that the bullet from the pistol entered

the back of the skull, passed through the brain and

made its exit through the forehead; also that an

empty shell (Gov't's. Ex. 2,) was found near the

well in and from which the body of the murdered

woman was found and removed some two months

after the murder was committed. It was also the

theory of the prosecution that the bullet producing

the wound which caused death was a steel-jacketed

bullet. For that purpose they called as a witness

one Luke S. May, whom they qualified as an expert

by showing "that he maintained an office for the

investigation of criminal cases and the identifica-

tion of physical evidence, specializing in the ex-

amination of physical evidence in homicide cases.

. . . . That he has made a special study of

wounds inflicted by firearms and the identification

of firearms and their projectiles, maintaining a

laboratory in which to conduct his examinations

equipped for this purpose with a number of micro-

scopes, micro-photographic cameras and measuring

instruments". That he had examined the defen-

dant's gun (Gov't's. Ex. 1), also the shell already

referred to found near the well (Gov't's. Ex. 2),

and testified that that shell was exploded by the

defendant's gun. (Tr., p. 14). That the wounds

in the skull could have been produced by a bullet

contained in such shell fired from that gun. (Tr.,

pp. 16, 17). He also testified as follows on ques-

tions propounded by Government's counsel, viz.:
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"Q. Which type of bullet would cause such a

v/ound as that (referring to the v/ound in the

skull)?"

To which he answered, the full metal-case bullet.

*'Q. That is what you also referred to as the

steel-jacketed bullet?

A. Steel-jacketed bullet; it is not steel-jacketed,

it is commonly called that; there is no steel-jacketed

bullet, it is copper or nickel-jacketed bullet. (Tr.,

p. 20)."

It was, and is, undisputed that the pistol intro-

duced in evidence belonged to the defendant Con-

ner, and was found in a closet off a bedroom in his

house v/here it was accustomed to hang in a leather

holster from a nail in the wall.

The evidence also disclosed that Conner very fre-

quently made use of the pistol in and around his

yard and premises for the purpose of target shoot-

ing and shooting at rats, etc. ; and that the empty

shells remained on the ground; that after the disap-

pearance of his wife, and prior to the discovery of

her remains, he was the subject of frequent inter-

rogation by detectives and officers connected with

the office of the prosecuting attorney and sheriff

of Pierce County, who, up to the time of the dis-

covery of the body on the Military Reservation,

were proceeding upon the theory that if Pearl Con-

ner had been murdered, jurisdiction belonged to

the state courts; also that during such period and

prior to the discovery of the body, on one occasion.
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while two of these detectives or officers were at his

home for the purpose of interrogating him, he left

them, went into the house, brought out the pistol in

evidence and discharged it twice at a rat in the

vicinity of the auto garage on the back of the prem-

ises. After doing this shooting, he returned into the

house with the pistol. The empty shell identified

as having been found near the well from which the

body was removed, by the testimony of Govern-

ment's expert witness May, was shown to have been

discharged from the pistol in evidence.

The Government having rested its case, expert

testimony was given on behalf of Conner by wit-

nesses Dubois and Stidham tending to show that the

wound in the skull of the murdered woman could

have been produced by a so-called soft-nosed bullet

discharged from a pistol of the same caliber and

make as the pistol in evidence, and also from other

makes of firearms such as Smith & Wesson 32, Colts

or Winchester, and others; also a number of cart-

ridges were introduced in evidence which in the

opinion of said v/itnesses would produce a wound
similar to that found in the skull in evidence. It

will be remembered that the government's witness

May testified, in the case-in-chief, that the wound

in question was produced by a metal-jacketed bul-

let. It will be seen, therefore, that this testimony

on behalf of the defendant was opposed to the Gov-

ernment's theory in that particular. Under these

circumstances we very earnestly urge that to per-



10

mit the Government, in rebuttal, at practically the

close of a ten-day trial, to introduce the testimony

of Colonel Skinner, the commanding officer of the

Camp Lewis Military Reservation, for the purpose

of corroborating the v/itness May on that subject,

was manifestly unfair to the defendant and

amounted to abuse of discretion.

Conceding that the shell found near the well

(Gov't's. Ex. 2,) was fired from the defendant's

pistol, the defense, nevertheless, disclosed by its evi-

dence how easily anyone interested in doing so—

either for the purpose of concealing his own crime,

or fastening the guilt upon Conner—might have

picked up the shell from the Conner premises and

placed it near the well from which the body was

recovered. No question in the case was more bit-

terly contested than the one involved in the ques-

tion of whether the wound was produced by a soft-

nosed or metal-jacketed bullet.

A glance at the record suffices to show that the

testimony of Colonel Skinner would have been per-

fectly proper on the Government's case-in-chief.

The prosecution elected, however, to content itself

with the opinion of its expert May as to that ques-

tion, and the defense having introduced its evi-

dence and rested, was, at the end of this long

drawn-out trial, forced to submit to the additional

testimony of this distinguished officer, carrying to

the witness-stand all the insignia pertaining to his

rank, the combined weight of which may well be
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considered to have been an important factor in

molding the verdict.

We predicate error upon the ruling of the trial

court in receiving this testimony, believing the true

rule to be that nothing tending directly to prove the

commission of a crime, and which does not bear di-

rectly upon the subject matter of the defense, should

be permitted to be given as evidence in rebuttal.

Under the Federal statute, it is the duty of the

Government in the prosecution of capital offenses to

furnish the defendant with a list containing the

names of its witnesses "at least two entire days

before the trial." R. S. 1033.

The spirit of this statute was violated by per-

mitting Colonel Skinner, under the guise of rebut-

tal, to give testimony which properly belonged to

the case-in-chief.

In People v. Quick, 25 N. W. 302, Mr. Justice

Campbell, speaking for the Supreme Court of Mich-

igan, says:

"We have held on several occasions that the de-

fendant has a right to know in advance of the trial

what witnesses are^to be produced against him, so

far as then known, and to have any new witnesses

indorsed on the information as soon as discovered.

The object of this is not merely to advise a respon-

dent what witnesses will be produced on the main

charge. It is to guard him against the production

of persons who are unknov/n, and whose character

he should have an opportunity to canvass. It is as
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important to impeach a rebutting witness as any

other. In the present case, however, the witnesses

who were received as rebutting witnesses were not

such. They were called to prove what belonged to

the people's case-in-chief. Cases may sometimes

arise where testimony which could not be had in

the opening may be let in upon good cause shown

thereafter. But it is not proper to divide up the

testimony on which the people propose to rest their

case, and nothing which tends to prove the commis-

sion of the crime itself, or its immediate surround-

' ings, can be classed as rebutting evidence under or-

dinary circumstances, if at all."

In State v. Hunsaker, 19 Pac. (Ore.) 607, the

Court says

:

''The state was bound to exhaust its evidence-in-

chief before the defendant's witnesses could be

heard. After the defendant h^d closed his evidence,

the state could not reopen the case, and give addi-

tional evidence to support its case, without special

leave of the court obtained for that purpose, which

was not done. This evidence was in no sense re-

buttal. It was cumulative evidence, tending to sup-

port the state's contention, and ought to have been

introduced in chief, and before the state rested."

See, also,

Cumberland v. State (Miss.), 70 So. Rep. 695;

State V. Minnick, 102 Pac. (Ore.), 605;

U. S. V. Gardner, 25 Fed. Cas. No. 15186-A;

Peovle V. Hillhouse, 45 N. W. Rep. (Mich.),

484.
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It may be conceded that, when unaffected by stat-

ute, the general rule is that such matters are com-

mitted to the sound discretion of a trial court, whose

ruling will not be disturbed except for abuse of dis-

cretion.

In the instant case, we maintain that the objec-

tionable testimony should have been given as a part

of the Government's case-in-chief. Had that course

been followed the list of witnesses for the Govern-

ment would have carried his name. Whereas, un-

der the course pursued at the trial, defendant was

deprived of the benefit of the statute. In a case

involving so grave a charge as murder, with its at-

tending consequences to the defendant, this ought

not to be. The manifest purpose of the statute in

requiring the names of all Government witnesses to

be furnished the defendant at least two days before

trial is to enable him to prepare his defense, and it

ought to be held to be beyond the power of any court

to deprive him of the benefit of it.

It is submitted that the judgment should be re-

versed.

Respectfully submitted,

MERRITT J. GORDON,
1201-3 Puget Sound Bank Bldg.,

Tacoma, Washington,

Attorney for Plaintiff-in-Error,
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STATEMENT OF THE CASE

The indictment under which the plaintiff in

error, hereinafter called the defendant, was con-

victed and sentenced, charged that the defendant,

Richard Conner, murdered his wife. Pearl Conner,

May 19th, 1924, on the Camp Lewis Military Re-

servation, Pierce County, Washington, on lands
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under the exclusive jurisdiction of the United

States. The facts, from the standpoint of the

prosecution, can be summarized as follows:

On December 24th, 1911, the defendant married

Pearl Wright and for seven or eight years prior

to May, 1924, they had resided in Tacoma in the

community known as Fern Hill, where defendant

had been employed for approximately five years

as clerk and delivery man for the Coblentz Grocery

store. Pearl Conner had also been employed in

this store for nearly a year and a half prior to

January, 1924. Mrs. Conner was succeeded in

her position by Mrs. Frances McArthur with whom

the defendant had become very intimate, calling on

her two or three evenings a week and on several

different occasions they drove to neighboring cities

and registered and stayed together as man and

wife. The defendant's infidelity became known to

his wife the latter part of April, 1924, and she

thereupon instituted an action for divorce, the com-

plaint being served on the defendant May 1st, 1924.

When Mrs. Conner left the defendant she went to

live with her adjoining neighbors taking some of

her personal articles and, on the advice of her at-

torney, she also took the defendant's German Luger

pistol. When Conner discovered his wife's absence,
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he made inquiry for her at the neighbors and be-

came angry because she had taken his pistol. The

next day the defendant called at the neighbor's

house and falsely claimed that the Sheriff had

given him the right to search their residence for

his Luger. He searched the premises but failed to

fimd the gun. He did find Mrs. Conner's purse

which she had left in the house, and took from it

her key to their home. Shortly thereafter he nailed

and locked up the family residence with the re-

mark, "If I catch anybody going around that house,

or taking anything out of that house, there will be

guts strewn all over Fern Hill."

Conner continued his associations with Mrs. Mc-

Arthur, and informed her of his wife's action for

divorce. The defendant stated to Mrs. McArthur

that unless he effected a reconciliation and took his

wife back he would lose all his property to Mrs.

Conner. The defendant further advised Mrs. Mc-

Arthur that Mrs. Conner would not stay with him

long after he took her back, and gave as a reason

that she was going away with another man. A
reconciliation was effected May 9th. In a conversa-

tion with Mrs. McArthur in the store on May 19th,

the defendant stated that his wife was going out

to her folks that night.
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The evening of May 18th was spent by Mrs. Con-

ner and the defendant with their neighbors, Mr.

and Mrs. Nelson. On this evening Mrs. Conner, in

getting out of an automobile, turned and sprained

her ankle, resulting in her being confined in bed

most of the day on May 19th. Mrs. Nelson loaned

her an ankle brace and hot water bottle. Mrs.

Conner was last seen alive about 6:30 p. m., May

19th, by Mrs. Nelson who observed her leaving the

family residence for a ride with the defendant in

his automobile. At the time she was dressed in

a little pink and white striped house dress, a tan

coat and without a hat. The next day. May 20th,

the defendant returned Mrs. Nelson's hot water

bottle.

On the evening of May 22nd, the defendant

called at the farm of Thomas Wright, father of

Mrs. Conner, and inquired for Pearl. The de-

fendant then told Mr. Wright how he had taken

Pearl out for a driving lesson on the evening of

the 19th. The defendant stated that while Pearl

was driving on the Mountain highway, near the

Wright farm, she suddenly decided that she wanted

to get some clothes which she had left with her

folks and drove to the crossroads (being a road

intersection about one-half mile west of the Wright
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home and nine or ten miles distant from Conner's

residence) and at this point she insisted that she

would walk to her father's place and requested de-

fendant to call for her on the following Thursday

evening (May 22nd). Conner testified that he last

saw his wife as she left the car at the crossroads

between 7 and 8 o'clock in the evening and from

this point he drove home (nine or ten miles) arriv-

ing bewteen 9 and 9:30 p. m. The government

showed that it was after ten p. m. when the de-

fendant arrived home.

Mrs. Conner's disappearance was not reported to

the authorities by the defendant until May 26th

and then only after Mr. Wright's insistent request,

but not without a conference by the defendant with

his attorney.

Mr. Wright was not expecting a visit from his

daughter, Pearl, on the evening of May 19th nor

did she have any article of clothing at his house.

The defendant was with Mrs. McArthur on the

evening of May 22nd and on many other occasions

just after the disappearance of Mrs. Conner. Con-

ner and Mrs. McArthur had had some conversation

concerning matrimony and Mrs. McArthur began

an action for divorce from Mr. McArthur in April,
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1924. Conner always carried a German Luger

pistol in the front seat of his car prior to Mrs. Con-

ner's disappearance, but not afterwards. Search-

ing parties were formed to look for Mrs. Conner but

defendant never accompanied them.

Articles in the newspapers concerning Mrs. Con-

ner's disappearance attracted the attention of her

girlhood friend, Mrs. Holt, a resident of Ashford.

Mrs. Holt met the defendant and discussed the

matter with him. Conner encouraged Mrs. Holt to

write a letter to be remailed to Mr. Wright from

California (Tr. p. 29) purporting to come from

Pearl Conner and later mailed to Mrs. Holt samples

of his wife's handwriting (Govt. Ex. 11) to assist

her in the falsification of the letter (Govt. Ex. 16).

A few days later Conner further encouraged Mrs.

Holt to make a false affidavit (Govt. Ex. 21) to the

county authorities (Tr. p. 30) to the effect that

Mrs. Holt had seen Mrs. Conner subsequent to May

19th, the night of her automobile ride with the

defendant. When Mrs. Holt expressed some fear

about perjuring herself in the affidavit, the de-

fendant told her, "You are safe," and gave as the

reason that Pearl could never be found because

she was ''under forty feet of ground" in a caved-in

well on the Reservation. Mrs. Holt inquired of the
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defendant as to the location and the county officers

looked over the location the defendant described

but without success.

Conner was arrested on July 17th and removed

to the County Jail at Vancouver, Washington, so

that Mrs. Holt could be the first individual to in-

terview him. She was taken to Vancouver by the

Pierce County authorities on July 19th and again

discussed the case with Conner. At this meeting

she told the defendant that an organized search

was being planned for the following Monday and

in order to divert suspicion from defendant she

proposed going to the location which he had pre-

viously described and there plant certain mislead-

ing evidence (Tr. p. 32). Conner then said, ''Now

I will tell you the right place to go," and described

the location of the well. He further stated that he

had not killed Pearl but that, when they got out

of the machine, she took the gun, fired at him and

he fell to the ground and that she then turned

the gun and shot herself through the throat. He

did not bring her body in because people would

suspect him of murder.

Mrs. Holt and the officers, following the direc-

tions given by Conner, proceeded immediately to the

well on the Camp Lewis Reservation, and there.
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after toiling all night, recovered the body of Pearl

Conner on the morning of July 20th. The body was

somewhat disfigured but was positively identified

by brothers-in-law of the deceased. The clothing

and the ankle brace, worn at the time of her dis-

appearance, were also positively identified.

Approximately eighty-five feet from the well,

the officers found a clot of blood which was

analyzed by a chemist and found to be human blood.

Ten feet from the blood stains was found a German

Luger shell (Govt. Ex. 2) which was positively

identified by its markings as having been fired from

the defendant's gun (Govt. Ex. 1) recovered by the

officers from the defendant's residence.

The skull (Govt. Ex. 9) removed from the body

of the deceased, showed that death had been caused

by a gun shot wound entering at the base of the

skull, passing through the brain and making its exit

in the forehead. The point of entrance was of the

exact size of a .30 Luger bullet, the caliber of de-

fendant's gun.

Mrs. Conner at the time of her death was thirty-

four years of age and weighed approximately one

hundred seventy-five pounds. The well in which

her body was found was in a secluded and unused

portion of the Camp Lewis Military Reservation.
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Throughout her different interviews with the

defendant, Mrs. Holt was acting in conjunction

with the authorities and kept them advised concern-

ing all information which she received from him.

The defendant was subsequently indicted, tried

and convicted of murder in the first degree and

thereafter sentenced by the court to be imprisoned

at McNeil's Island for life in accordance with

the jury's verdict ''without capital punishment."

BRIEF AND ARGUMENT

The assignments of error will be considered in

the order in which they have been presented by the

defendant.

One

First Assignment, Questioning Sufficiency
OF the Indictment, Waived

The overruling of the demurrer to the indict-

ment is set forth as the first assignment of error.

This assignment has been expressly waived in the

defendant's brief and consequently will not be con-

sidered herein.
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Two

No Error in the Exclusion of the Evidence
Set Forth in the Second Assignment

The second assignment is based on the trial

court's ruling in sustaining an objection to a ques-

tion propounded by defense counsel in cross-exam-

ination of Mrs. Holt, a witness for the Govern-

ment. We quote from the record (Tr. pp. 33, 34) :

"Q. Now, Mrs. Holt, I want to ask you, by rea-

son of your familiarity and family relations with

other men, you don't know you have broken up one

or two homes in Pierce County?

"Mr. Revelle : I object to that.

"The Court: Objection sustained.

"Q. Now, Mrs. Holt, isn't it true that you started

out as a young lady, or a young girl, upon a sport-

ing life?

"A. Positively no."

It will first be observed that no exception was

noted to the ruling of the court, and, for this reason,

under the decisions of this court, should not be

considered in the appellate tribunal.

Bilboa V. U. 5., 287 Fed. 125.

Deupree v. U. S., 2 F. (2nd) 44.
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See also:

Rohilio V. U. S., 291 Fed. 975, and cases

cited.

Secondly, the evidence was wholly immaterial

and foreign to the issue in the case. The situation

is not unlike that which developed in the case of

La Beau v. The People, 34 N. Y. 223. There the

defendant was charged with administering a dead-

ly poison to one Julius Denny with intent to kill.

Mrs. Denny, with whom the defendant had been

intimate, was the principal witness for the prosecu-

tion. In cross-examination she was asked: 1st.

Whether she was in the habit of having sexual con-

nection with other men than her husband, before

she had it with La Beau. 2nd. Whether it was not

her constant habit of having it with four men

(naming them) for the past four years. On ob-

jection of the District Attorney, the court excluded

the questions. The court of appeals, in affirming

the Supreme Court, held:

"There is no pretense that the inquiries were
material or relevant to the issue, but on the con-

trary, were wholly immaterial and foreign to it.

Their exclusion, therefore, was no infringement of

a legal right of the prisoner. He could not com-
plain that an objection was sustained to an offer

of evidence wholly irrelevant to the issue being
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tried. * * * The extent of the cross-examination of

a witness upon matters immaterial to the issue is

in the discretion of the judge before whom the trial

is conducted."

In this same connection we would like to direct

the court's attention to the case of Stayton v. State,

(Tex.) 22 S. W. 38, where one Julia Stayton was

tried and convicted for larceny. The defendant

proposed to prove by Lena Townsend that she (the

witness) had no legitimate occupation, was a com-

mon prostitute, and made her living in that way.

On exception by the state, this testimony was ex-

cluded. The Court of Criminal Appeals of Texas

said

:

"Its relevancy is not apparent, and the bill of

exceptions fails to state the object or purpose sought

to be attained by its introduction. It could not be

used solely for the purpose of disgracing the witness

in the eyes of the jury. It was not impeaching tes-

timony."

Finally, the government in rebuttal withdrew its

objection to this class of testimony by offering

evidence not only of Mrs. Holt's good reputation

for truth and veracity but also as to her morality

and chastity. (Tr. p. 35.) The trial court there-

upon extended to the defendant the opportunity to

contradict this testimony but no witnesses were

called by the defendant.
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Three

No Error in the Exclusion of the Evidence
Set Forth in the Third Assignment

The defendant called as a witness one Mary

Evans who had known Mrs. Holt as a child, but,

on account of having been away, knew nothing of

her the last few years. (Tr. p. 39.) She was in-

terrogated on her direct examination by the de-

fendant's counsel concerning Mrs. Holt as follows

(Tr. pp. 40, 41) :

''Q. Well ,now, as to chastity, what has it been,
good or bad?

"Mr. Revelle: I don't believe that is permitted
under the law; you can ask for the general repu-

tation.

"Q. As to chastity and morality?

"The Court : Objection sustained to that ques-

tion. (Argument.) * * * *

Mr. Coiner: We will take an exception to the

Court's ruling.

"The Court : Exception allowed.

"Q. Mrs. Evans, do you know what her general

reputation was in that community?

"A. Yes, sir.

"Q. For prostitution, or the reverse?
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''A. Yes.

''Q. Was it good or bad—do you know what it

was?

'^A. Well, it was bad."

It has been held that evidence of a female's bad

reputation for virtue and chastity is not proper

to impeach her general character for truth and

veracity. Kidwell v. State, 63 Ind. 384. And a

question on cross examination attacking the char-

acter of the witness for chastity for the purpose of

discrediting her is properly excluded. Kennington

V. Catoe, 47 S. E. 719, 68 S. C. 470. Nor can a

witness' want of chastity be inquired into for the

sole purpose of affecting his or her credibility as

a witness. Baker v. State, 40 So. 673, 51 Fla. 1;

State V. Baudoin, 40 So. 239, 115 La. 837; Wood-

ward V. State, 58 S. W. 135, 42 Tex. Cr. R. 188;

U. S. V. Van Sickle, 28 Fed. Cases, p. 361, No.

16,609; U, S. v. Dickinson, 25 Fed Cases, p. 850,

No. 14,958.

While there is some conflict in the authorities,

the general rule is quoted in 40 Cyc. 2605:

"A female witness cannot be impeached by an

attack upon her character for chastity, or even by

showing that she is a common prostitute." (Citing

cases.)
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The Supreme Court in Teese v. Huntingdon, 64

U. S. 2, 16 L. Ed. 479, in passing on the propriety

of the question, ''What is the reputation of the wit-

ness for moral character?" held that it was properly

excluded by the trial court.

In Swint V. State, 45 So. 901 (Ala.), the de-

fendant appealed from a conviction of assault with

intent to ravish a female. Among the errors urged

was the ruling of the court sustaining an objection

to the following question asked by the defendant to

one of his own witnesses: ''Do you know the gen-

eral character of Lueva Hill for chastity in the com-

munity in which she lives?" The court, in its

opinion, said:

"Said Lueva had been examined and gave evi-

dence which, if believed, would tend to convict the

defendant. The evident object of the evidence, if

allowed, was to impeach the credibility of this wit-

ness. In Rhea v. State, 100 Ala. 122, 14 So. 853,

it was said : 'Under our rule, bad general character

as a generic proposition, may be given evidence to

impeach a witness. It is not confined to character

for truth and veracity (citing cases.)' But the

fact that a woman is a prostitute, while it is one

of the constituents that make up her general char-

acter, cannot be singled out and made a special

ground for impeaching her character for veracity.

B. U. R. Co. V. Hale, 90 Ala. 8, 8 So. 142; Mc-'

Inerny v. Irvin, 90 Ala. 275, 7 So. 841. In the
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latter case it was held that in impeaching the credi-

bility of a witness, the witness cannot be im-

peached by evidence of her bad character for chas-

tity and virtue. The court did not commit error

in sustaining the objection to the question."

In view of the rebuttal evidence offered by the

Government concerning the good reputation of

Mrs. Holt for truth and veracity as well as for

morality and chastity and the subsequent oppor-

tunity extended by the court to the defendant to

submit contradictory evidence, we fail to perceive

where the defendant has been prejudiced in this

ruling. The Supreme Court in Thiede v. Utah

Territory, 159 U. S. 510, 519, said:

"We may remark in regard to other alleged

errors in the introduction of testimony, that the

order in which testimony shall be admitted is

largely within the discretion of the trial court;

that when the court rules correctly that certain

matters are not proper subjects of cross-examina-

tion, and at the same time notifies the defendant

that he can recall the witness and examine him
fully in reference to those matters, and the de-

fendant fails to recall the witness or introduce his

testimony thereon, it is difficult to see any ground

of complaint; and further, that the credibility of a

witness cannot be impeached by asking her whether

she has not had some difficulty with her hus-

band."
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Four

No Error Committed in Admitting Evidence
Set Forth in the Fourth Assignment.

The defendant in his cross examination testified

that he had known Mrs. McArthur for about a year

and a half. During the three months just precedr

ing Mrs. Conner's disappearance, the defendant ad-

mitted he was out once or twice a week with Mrs.

McArthur. Admitted staying with Mrs. McArthur

in the Whitehouse Hotel in Olympia and on one

occasion in Seattle; also admitted having sexual

relations with Mrs. McArthur in Tacoma. On

cross examination he was asked (Tr. p. 46)

:

"Q. How many other women have you in the last

two years made love to and tried to pet them and
be out with them?

(Objected to. Objection overruled.)

''Mr. Gordon : That part of the question 'making
love to' is objectionable.

"The Court: Objection overruled.

(Exception allowed.)"

"A. One that I can recall now."

This was preliminary in laying the basis for an

impeaching question. The defendant, during the

pendency of Mrs. Conner's divorce action, had exe-
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cuted an affidavit (Govt's Ex. 38) in which he

swore

:

"That he (defendant) had never associated with

any other woman or women, never entertained any
woman or women in their home or elsewhere, and

has since his marriage never been interested in any
other woman except his wife."

The question was also competent to show lack

of love and affection on the part of the defendant

for his lawful spouse. The rule is stated in 30

C. J., "Homicide," p. 185, as follows:

"Where the victim of the crime is the spouse

of the accused, evidence tending to show want of

affection upon the part of the accused or infatua-

tion with another, is admissible on the question of

motive. So also improper relations of accused sur-

vivor with persons of the opposite sex may be

shown." (Citing many cases.)

In Spicer v. State, 188 Ala. 9, 65 So. 972, the

court said

:

"The illicit association and relation of the hus-

band with other women, or even the desire of such

relation, may be proven by the state on such trials,

if it appears that the wife stood in the way of his

gratifying that lust."

See also People v. Smith (Cal. A.) 203 Pac. 816,

821.
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"No rule is more firmly established than that
upon the trial for murder of husband or wife, evi-

dence tending to show illicit relations of the ac-

cused with another is admissible to show lack of

love and affection for the defendant's lawful
spouse."

The reason of the rule is that the evidence of

this character tends to repel the presumption of

love and effection that arises out of the marital

relation, and to establish a motive for the desire

to get rid of one who under normal conditions

would be the natural object of kindness and protec-

tion. People V. Montgomery, 176 N. Y. 219, 68 N.

E. 258.

The evidence on the part of the prosecution was

entirely circumstantial and any evidence tending to

show motive was relevant. Improper intimacy or

illicit or incentuous connection may always be

proved to show a motive, when the defendant is

charged with the homicide of a person whose exist-

ence was an obstacle to the complete gratification

of his wrongful desires. (Underbill Crim. Ev. 3

Ed. Section 503.) The defendant having taken the

stand in his own behalf cannot complain if con-

siderable latitude was allowed on his cross exami-

nation. (Underbill Crim. Ev. 3 Ed. Section 114.)
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In Porter v. State, 91 N. E. 340, certain state-

ments made by the defendant to witnesses Jessup

and Brown concerning his relations with women

other than his wife were admitted in evidence.

The court, in its opinion, said:

"It is argued that the evidence given by the

witnesses Jessup and Brown in regard to what ap-

pellant said in their presence could serve only to

convey to the jurors and impress upon their minds
that appellant was a lustful, licentious and de-

praved man, and that the evidence greatly degraded

him in the eyes of the jurors and created a preju-

dice against him. It must be remembered, how-
ever, that the evidence upon which the state relies

for conviction is wholly circumstantial, and while

it was not indispensable, in order to convict appel-

lant of the crime charged, to prove that he had a

particular motive for taking the life of his wife,

nevertheless, if the state by evidence could estab-

lish such a motive, it certainly would be a circum-

stance to be considered by the jury in connection

with all the other evidence, to determine the guilt

of the accused."

Five

No Error in the Admission of the Evidence of

Col. Skinner.

The government, in its case in chief, called as a

witness Luke S. May, an expert in the identification

of physical evidence. Mr. May, by means of micro-
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photographs, showed certain imperfections in the

breech block of the defendant's gun. Photographic

enlargements of the shell, found near the well in

which Mrs. Conner's body was found (Govt. Ex. 2)

contained these same peculiar markings, thus en-

abling the witness to identify the shell as having

been fired from the defendant's gun.

With reference to the skull of the deceased

(Govt. Ex. 9) the witness testified that the wound

was made by a bullet from a gun having a velocity

in excess of one thousand feet per second and that

the velocity of a German Luger was between eleven

and twelve hundred feet per second. Mr. May also

testified that he had measured the wound in the

skull and found it to coincide exactly in size with

a bullet which he had fired from the defendant's

gun.

In cross examination Mr. May was asked many

questions pertaining to the different types of bul-

lets, such as full metal patch, hollow points and soft

nose or metal patch bullets, and admitted that Gov-

ernment's exhibit number 2 might have contained

any one of these three types of bullets.

The government then brought out in redirect

examination that the wound in government's ex-
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hibit number 9 was caused by a full metal case or

steel jacketed bullet.

The defendant produced as a witness one Claude

W. DuBois, who testified concerning many types of

bullets. He expressed the opinion that the wound

in government's exhibit 9 could have been caused

by a 32 Smith & Wesson, 32 Winchester or 32 Colt

automatic and further testified that a soft bullet

would come nearer making the hole than a metal

jacketed bullet. (Tr. p. 43.) On cross examination

he admitted that he did not profess to be an expert

on bullet wounds in the human skull. The defend-

ant also called one Fernando Stidham who testified

substantially the same as DuBois.

In order to rebut the testimony of DuBois and

Stidham, the government called Col. Skinner, whose

qualifications as an expert could not be questioned.

He testified without hesitation that the wound in

Government's exhibit 9 was made by a steel jack-

eted bullet. In overruling the objection to his testi-

mony the court said: (Tr. pp. 50, 51.)

''As I recall the prosecution's evidence, it was

limited regarding the identity of the gun from

which the cartridge was fired ; they did not go into

the difference between the wounds inflicted by a

steel-jacketed bullet and a lead bullet; so I will

overrule the objection."
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The government then recalled Mr. May as a wit-

ness and examined him at some length concerning

each of the bullets introduced by the defense and

whether or not it could have inflicted the wound

appearing in Government's Exhibit 9. (Tr. pp.

51-57.) According to Mr. May the only one of

these bullets which could have inflicted such a

wound was defendant's exhibit A-4, a 765 milli-

meter Luger full metal patch (also known as a

steel jacketed bullet) which was the same type of

bullet referred to by Col Skinner. No objection

was made to this rebuttal testimony of Mr. May.

The rule is thus stated in 16 Corpus Juris, '^Crim-

inal Law," p. 868, citing many cases:

'The admission of rebuttal testimony rests

largely within the discretion of the trial court,

and this includes the determination of whether

certain testimnoy is proper rebuttal testimony.

The allowance of evidence in rebuttal after the

case is closed is in the discretion of the court, and

there is no legal prejudice to defendant, if he is

allowed an opportunity to cross-examine and to

m.eet the evidence."

In McGrew v. U. S., 281 Fed. 809, this court,

in an opinion written by Judge Bean, held

:

"After both parties had rested the defendants

moved for a directed verdict in their favor, on the

ground that the liquor in question had not been in-
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troduced in evidence. The court thereupon per-

mitted the government to reopen the case for ad-

ditional testimony. This was a matter clearly

within the discretion of the trial court and its rul-

ing is not reversible error."

We wish to refer to the case of Goldsby v. U. S.,

160 U. S. 70, 40 L. Ed. 343, where the Supreme

Court said:

'The government called a witness in rebuttal,

who was examined as to the presence of the de-

fendant at a particular place, at a particular time,

to rebut testimony which had been offered by the

defendant to prove the alibi upon which he relied.

This testimony was objected to on the ground that

the proof was not proper rebuttal. The court ruled

that it was and allowed the witness to testify. It

was obviously rebuttal testimony, however, if it

should have been more properly introduced at the

opening, it was purely within the sound judicial

discretion of the trial court to allow it, which dis-

cretion, in the absence of gross abuse, is not re-

viewable here. Wood v. United States, 16 Pet. 342,

361; Johnston v. Jones, 1 Black, 209, 227; Com-
monwealth V. Moulton, 4 Gray, 39; Commonwealth
V. Dam, 107 Mass. 210; Commonwealth v. Meaney,

151 Mass. 55; Gaines v. Commonwealth, 50 Penn.

St. 319; Leighton v. People, 88 N. Y. 117; People

V. Wilson, 55 Mich. 506, 515; Webb v. State, 29

Ohio St. 351; Wharton's Criminal Pleading and

Practice, Section 566; 1 Thompson on Trials, Sec-

tion 346, and authorities there cited."



Page 25

The Supreme Court of Washington has also con-

sidered this matter in the cases of State v. Cope-

land, 66 Wash. 243, and State v. Klein, 19 Wash.

368. In the Copeland case, supra, they held:

*'It is next contended that the trial court erred

in admitting certain testimony offered by the prose-

cuting attorney in rebuttal. The argument seems

to be that it was erroneously admitted because it

should have been offered in chief. An examination

of this testimony shows that it went but little, if

any, beyond being in direct contradiction of the

testimony offered in appellant's behalf upon which
his theory of self-defense was rested. This testi-

mony was admissible in so far as it contradicted

that testimony; and so far as it went beyond that

it was at most only cumulative of the state's evi-

dence in chief. This would, in any event, present

only a question of the trial court's discretion, which
was clearly not abused."

Six

No Error in Denying Motion for a New Trial.

The defendant has not urged this last assignment

in his brief. The rule is well settled that the grant-

ing or refusal of a motion for a new trial is gener-

ally discretionary with the trial judge in the federal

courts, and his action is not reviewable.

Lueders v. U. S., 210 Fed. 419.
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Ryan et al v. U. S., 283 Fed. 975.

Montague v. U. S., 294 Fed. 277 (9 Cir.)

CONCLUSION.

It is respectfully sumbitted that the defendant

was given a fair and impartial hearing. The

record discloses no prejudicial error to the de-

fendant or abuse of discretion on the part of the

trial court which requires correction. The judg-

ment should be affirmed.

THOS. P. REVELLE,

United States Attorney,

W. W. MOUNT,
Assistant United States Attorney.

Attorneys for Defendant in Error.
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FOR THE NINTH CIRCUIT

LEONA CASE,
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vs.

THE UNITED STATES
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STATEMENT OF CASE

Leona Case, the plaintiff in error, together with

one Henry George, were indicted under one indict-

ment for the violation of the United States Penal

Code, namely, the Act of February 13, 1913, c 50, 1,

Sec. 37, Stat. 670, in that they on or about September

20, 1924, at Portland, Oregon, "did unlawfully, know-

ingly, wilfully and feloniously obtain, by fraud and

deception from the depot of an interstate common

carrier of freight a certain shipment of household

goods and personal effects, with the intent then and

there to convert to the use of them the aforesaid

household goods and personal effects".



To this indictment the plaintiff in error entered a

plea of not guilty ; and upon trial was found guilty.

A motion for a new trial and in arrest of judg-

ment were thereupon filed upon the grounds that the

indictment under which she was convicted did not

state facts sufficient to constitute a crime under the

laws of the United States of America, in that said

indictment failed to set forth the facts constituting

the fraud and deception alleged to have been prac-

ticed by said defendants in the procurement of the

household goods and effects referred to in said in-

dictment. These respective motions the Court de-

nied; and thereupon sentence was imposed on the

plaintiff in error adjudging that she be confined for

a period of and to serve the term of one year and one

day in the Penitentiary (to be designated by the

Government), and to pay a fine of $500.00.

The Act of February 13, 1923, under which this

prosecution was brought, in so far as the same is

material to the questions raised by the motion in

arrest of judgment, reads as follows

:

"Breaking car seal; larceny of goods in in-

terstate commerce; punishment; jurisdiction.—
Whoever shall * * * by fraud or deception

obtain from any railroad car, station house,

platform, depot, steamboat, vessel, or wharf,

with intent to convert to his own use any goods

or chattels moving as, or which are a part of or

which constitute, an interstate or foreign ship-

ment of freight or express, * * * shall in



each case be fined not more than five thousand

dollars or imprisoned not more than ten years,

or both."

ASSIGNMENT OF ERRORS

I.

The Court erred in entering judgment herein

against plaintiff in error.

II.

The Court erred in refusing to grant plaintiff's

motion for a new trial.

III.

The Court erred in refusing to grant said plain-

tiff's in error motion for an arrest of the judgment

herein for the reason that the indictment does not

state facts sufficient to constitute a crime under the

laws of the United States of America, in that said

indictment fails to set forth the facts constituting

the fraud and deception alleged to have been prac-

ticed by the defendants therein in the procurement of

the household goods and effects therein referred to

in said indictment.

THE QUESTIONS INVOLVED.

I.

Whether or not by reason of the failure of the

indictment herein to set forth the facts constituting

the fraud and deception alleged to have been prac-

ticed by said defendants in the procurement of the
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household goods and effects therein referred to, such

indictment fails to state facts sufficient to consti-

tute a crime under the laws of the United States of

America.

IL

Whether or not the trial court erred in refusing

to grant plaintiff's in error motion for a new trial

and for an arrest of the judgment herein by reason of

the indictment merely alleging that such defendants

procured certain household goods and personal ef-

fects from an interstate common carrier by fraud

and deception, instead of setting forth the particular

facts constituting such fraud and deception.

POINTS AND AUTHORITIES

I.

Fraud is an inference of law arising from the

facts in pleading, and it is not sufficient to charge

in general terms ; the facts and circumstances relied

on to prove the fraudulent transaction must be set

out.

12 Enc. PI. & Pr., 1041, Sec. 5.

U. S. v.Carll;105U. S. Gil.

Alabama v. Burr; 115 U. S. 426.

II.

The allegations of an indictment must be so cer-

tain and specific that from an inspection thereof a

judgment of conviction or acquittal thereon may be

a bar to a second prosecution for the same offense.



Fontana v. U. S. (N. D.), 2G2 Fed. 283 (28G-

7).

III.

When a statute creates an offense and sets out

the facts which constitute it, it is sufficient to charge

the offense in the language of the statute. This,

however, is subject to the restriction that if the

statute does not sufficiently set out the facts which

constitute the offense so that the defendant may
have notice of that which he is charged, then a more
particular statement of the facts than is contained

in the statute becomes necessary.

10 Enc. PI. & Pr., 483-7-8.

U. S. V. Carll, 105 U, S. 611 (012.13).

IV.

An indictment for the violation of the Act of

February 13, 1913, by obtaining interstate freight by

fraud and deception which fails to set forth the facts

constituting the fraud and deception alleged to have

been practiced is insufficient, and does not state

facts constituting a crime thereunder.

U. S. V. Hopkins (Fla.), 290 Fed. 619 (620-1).

ARGUMENT
All of the Assignments of Error relied upon to

reverse the judgment in the case at bar may be

grouped together and considered under one question,

namely: whether failure of the Government to set

forth in the indictment the facts constituting the
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fraud and deception alleged to have been practiced

by the defendants therein in the procurement of the

household goods and personal effects from the depot

of an interstate common carrier of freight, rendered

such indictment fatally defective. This point was

put squarely before the Court at the inception of

the trial and prior to the taking of any testimony

therein— (see Bill of Exc, page 1) ; at the close

of the Government's case in chief— (see Bill of Exc,

pages 2-3) ; and at the close of all the testimony

in the case— (see Bill of Exc, page 3). Subsequent-

ly, a motion for a new trial and for an arrest of

judgment upon the same grounds was presented and

argued at length. The Court in denying these mo-

tions took the position that the indictment fairly

and fully apprised the defendants therein of the is-

sues they had to meet ; and that in charging a crime

involving one of the nature at bar it is sufficient to

follow the words of the statute.

It is our contention that the same rules of plead-

ing apply to a criminal cause as in a civil one ; and

that in a civil action to allege generally in a plead-

ing that the defendant through fraud did certain acts

or procured certain advantages prejudicial to the

rights of plaintiff is nothing more nor less than a

mere legal conclusion ; and would subject such plead-

ing to the objection that it did not state facts suf-

ficient to constitute a cause of action or defense;

which objection would not be cured after verdict.

"As fraud is an inference of law arising from

the facts in pleading, it is not sufficient to



9

charge fraud in general terms. The facts and
circumstances relied on to prove the fraudulent

transaction must be set out in order to let in

evidence bearing on the question."

12 Enc. PI. & Pr., 1041, Sec. 5.

In the case of Alabama v. Burr, 115 U. S. 426, the

Court said:

"Pleadings must state facts, not conclusions

of law merely, and the allegation in this case

that the loss arose from the fraud is only a con-

clusion of law. If the facts from which the con-

clusion is drawn are not sufficient to show that

in law the loss was attributable to the fraud, the

declaration is bad."

We further contend that the allegations of an in-

dictment must be so certain and specific that the de-

fendant may be fully apprised of the charge against

him in order that he may come fully prepared to de-

fend the same ; and that from an inspection thereof a

judgment of conviction or acquittal thereunder may
be a bar to a second prosecution for the same offense.

Fontana v. U. S. (N. D.), reported in the 263 Fed.

at page 283, was a case in which the defendant was

convicted for a violation of Section 3, of the Espion-

age Act of June 15, 1917, under an indictment which

charged him with making certain treasonable utter-

ances on December 17, 1917. Upon conviction, a mo-

tion in arrest of judgment was filed; the point raised
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being that the indictment failed to state facts con-

stituting the offense so specifically as to give the de-

fendant a fair opportunity to prepare his defence.

In reversing the lower court and sustaining the mo-

tion the Appellate Court, on pages 286-7 of its opin-

ion, said:

"(2-3) The basic principle of English and

American jurisprudence is that no man shall be

deprived of life, liberty or property without due

process of law ; and notice of the charge of crime

against him, not only sufficient to inform him

that there is a charge of crime, but so distinct

and specific as clearly to advise him what he has

to meet, and to give him a fair and reasonable

opportunity to prepare his defence, is an indis-

pensable element of that process. When one is

indicted for a serious offence, the presumption

is that he is innocent thereof, and consequently

that he is ignorant of the facts on which the

pleader founds his charges, and it is a funda-

mental rule that the sufficiency of an indictment

must be tested on the presumption that the de-

fendant is innocent of it and has no knowledge of

the facts charged against him in the pleading.

(Citing 133 F. 337; 200 F. 494.)

(4-6) It is essential to the sufficiency of an

indictment that it set forth the facts which the

pleader claims constitute the alleged transgres-

sion, so distinctly as to advise the accused of the

charge which he has to meet, to give him a fair

opportunity to prepare his defence, so particu-
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larly as to enable him to avail himself of a con-

viction or acquittal in defence of another prose-

cution for the same offence, and so clearly that

the Court may be able to determine whether or

not tlie facts there stated are sufficient to sup-

port a conviction. (Citing 107 U. S. 665 ; 124 U.

S. 483; 133 F. 377; 82 C. C. A, 135, 150, 151; 186

F. 434 ; 201 F. 845-8 ; 182 F. 721-2. ) If the plead-

er had set forth in this indictment any fact or

facts such as the time, place, occasion, circum-

stances, persons present, or any other distinctive

earmark whereby the defendant could have

found out or identified the occasion or occasions

when the Government intended to attempt to

prove that the defendant uttered any of the nine

sayings charged he might have been able to in-

vestigate the basis of the charges, to learn who
were or were not present on the occasions re-

ferred to, hence who were possible witnesses, and

to prepare his defence; but there is nothing of

that kind in the indictment. As it reads he

might have been called upon to meet on each of

the nine charges testimony that at any time of

day or night, at any place in New Salem, or on

any occasion, public or private, before the in-

dictment was filed, and after the Espionage Act

was passed on June 15, 1917, he had uttered to

any one whomsoever any of the statements

charged in the indictment. These circumstances

compel the conclusion that this pleading signally

failed to state facts which the Government

claimed constituted the offense in this case, so

distinctly as to give the defendant a fair oppor-
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tunity to prepare his defence to meet any of

them, and that he could not and did not have that

notice of them required to give him a fair trial.

Nor were the charges in this indictment so

certain and specific that upon conviction or ac-

quittal thereon it or the judgment upon which

it constituted a complete defence to a second

prosecution of the defendant for the same of-

fence. In determining this question the evidence

on the trial may not be, and the indictment and

the judgment alone can be, considered, because

the evidence does not become a part of the judg-

ment, and as the indictment states no facts from

which the time, place or occasions on which the

respective statements therein were alleged to

have been made can be identified, the indictment

and judgment failed to identify the charges so

that no other prosecution therefor would be

barred thereby. (Citing 186 F. 961-2-4; 201 F.

845-8.)"

The essential requirements of law are that the

charging part of the indictment shall sufficiently

advise the accused, in advance of the trial, of the na-

ture and character of the offense which he may be

required to come prepared to meet. It appears to us

hardly open to serious argument that an inspection

of the indictment herein would not sufficiently ap-

prise the plaintiff in error of the charges she had to

meet at the trial. The fraud might consist of a series

of acts on different dates, involving divers people in

different portions of the city and state. Further, if
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the plaintiff in error was indicted again for the pro-

curing on September 20, 1924, of "a certain shipment

of household goods and personal effects by fraud and
deceit," etc., the indictment herein could not success-

fully be pleaded as a bar thereto, as the evidence in

the instant case may not be considered in determin-

ing this point. It is the indictment and the judgment

only that may be taken into consideration on this

score.

We also contend that only under certain condi-

tions is it permissible in an indictment to charge a

crime in the language of the statute, namely, when
the statute creating the offense sets out the facts

which constitute it. Such statement, however, must

sufficiently describe the crime so that the defendant

may be apj)rised of the exact nature of the offense he

is required to meet; otherwise, a more particular

statement of the facts than is contained in the statute

becomes necessary.

"c. LANGUAGE OF STATUTE—(1) Gen-

eral Rules.— * '^ * It is a rule of universal

application that when a statute creates an of-

fense and sets out the facts which constitute it,

the offense may be sufficiently charged in the

language of the statute."

10 Enc. PI. & Pr., 483.

"(4) Charge in Language of Statute—Ke-

strictions upon Rule.—The rule that an offense

must be charged in the language of the statute

defining it depends upon the manner in
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which the offense is defined in the statute, be-

cause, if the statute does not sufficiently set out

the facts which constitute the offense so that

the defendant may have notice of that with which

he is charged, then a more particular statement

of the facts than is contained in the statute be-

comes necessary. And where a mere generic

term is used, or where the words of the statute

by their generality may embrace cases which fall

within the terms, but not within the spirit or

meaning thereof, the specific facts must be al-

leged to bring the defendant precisely within the

inhibition of the law."

10 Enc. PI. & Pr., 487-8.

The Act of February 13, 1913, under which the

plaintiff in error was indicted, so far as material,

reads as follows

:

"Breaking car seal; larceny of goods in in-

terstate commerce; punishment; jurisdiction.—
Whoever shall * * * by fraud or deception

obtain from any railroad car, station house,

platform, depot, steamboat, vessel, or wharf,

with intent to convert to his own use any goods

or chattels moving as, or which are a part of or

which constitute, an interstate or foreign ship-

ment of freight or express, * * * shall in

each case be fined not more than five thousand

dollars or imprisoned not more than ten years,

or both."

It appears clear to us that under no circumstances

would an indictment under the foregoing portion of
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the Act be sufficient to charge such an offense sim-

ply in the words of the statute, for the reasons

:

(1) That the statute fails to set out the fraud or

deception constituting the offense; but leaves thn'

for the pleader to do.

(2) The mere statement that a person procured

certain articles by fraud or deception does not suf-

ficiently apprise him of the charge.

There are innumerable methods and means of pro-

curing goods and chattels by fraud and deception.

Under an indictment framed as is the one at bar, a

defendant is entirely in the dark as to the precise

nature of the offense he is required to meet ; and un-

less he has been reliably and correctly informed

dehors the record of the facts constituting the fraud

he will be wholly unable to prepare his defence.

This phase of our contention has been clearly

enumerated in the case of U. S. v. Carll, reported in

the 105 U. S. 611 ; a case wherein the defendant was

convicted for a violation of Section 5431 of the Re-

vised Statutes ; the indictment alleging in the words

of the statute that the defendant feloniously and

with intent to defraud uttered and published, coun-

terfeited and altered certain obligations of the Unit-

ed States, but failing to further allege that the de-

fendant knew them to be false, forged, counterfeited

and altered. The indictment therein was held insuf-

ficient even after verdict—the Court (pages 612-13)

saying

:
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"In an indictment upon a statute it is not suf-

ficient to set forth an offense in tlie words of the

statute, unless those words of themselves fully,

directly and expressly, without any uncertainty

or ambiguity, set forth all the elements neces-

sary to constitute the offense intended to be pun-

ished ; and the fact that the statute in question

read in the light of the common law, and all oth-

er statutes on the like matter, enables the Court

to infer the intent of the Legislature, does not

dispense with the necessity of alleging in the in-

dictment all the facts necessary to bring the case

within that intent.

The language of the statute on which this

indictment is founded includes the case of every

person who, with intent to defraud, utters any

forged obligation of the United States. But the

offense at which it is aimed is similar to the

common law offense of uttering, forging or coun-

terfeitting bills. In this case, as in that, knowl-

edge that the instrument is forged and counter-

feited is essential to make out the crime ;
and an

uttering, with intent to defraud, of an instru-

ment in fact counterfeited, but supposed by the

defendant to be genuine, although within the

word* trf the statute, would not be within its

meaning or object. * * * The omission is a

matter of substance, and not a defect or imper-

fection in matter of form only, within the mean-

ing of Sec. 1025 of the Kevised Statutes."

"By the settled rules of criminal pleadings,

and the authorities above cited, therefore, the
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question of the sufficiency of tlie indictment must

be answered in the negative. (612-13.)"

We further contend that the indictment does not

state facts sufficient to constitute a crime under the

laws of the United States for the reason that the in-

dictment fails to set forth the particular facts and

circumstances constituting the fraud and deception

alleged to have been practiced by the defendants

therein in the procurement of the said household

goods and effects. In other words, the allegation

that the defendants "did unlawfully, by fraud and

deception procure a certain shipment of household

goods" etc., is a mere legal conclusion. This point

has in a recent case been squarely passed upon by

the Appellate Court in the Florida case of U. S. v.

Hopkins, reported in the 290 Fed. on page 619. In

this case the defendant was indicted in two cases

under indictments, each of which contained two

counts, for a violation of the aforesaid Act of Febru-

ary 13, 1913. The second count charged that the de-

fendant "did unlawfully, wilfully, knowingly and

feloniously by fraud and deception obtain" etc.,

"with intent to convert the same to his own use". To

these indictments demurrers were respectively in-

terposed; and each overruled. The Appellate Court

in passing upon the sufficiency of these indictments

used the following language:

"The Act of February 13, 1913, under which

these prosecutions are brought, material to the

questions raised by these demurrers, read as fol-

lows :
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'Whoever shall steal or unlawfully take,

carry away or conceal, or by fraud or deception

obtain from any railroad car, station house,

platform, depot * * * with intent to convert

to his own use any goods' etc., 'or shall buy, re-

ceive, or have in his possession any such goods

or chattels, knoAving the same to have been

stolen'.

Section 8003, Compiled Statutes.

(1) This statute, like many of the acts of

Congress, denounces several crimes. It de-

nounces as a crime, first, the larceny from in-

terstate freight ; second, the unlawful taking and

carrying away of such freight; third, the con-

cealing of such freight; and fourth, the obtain-

ing by fraud or deceit (which I take it to be

synonymous ) of such freight—with the intent to

convert the same to his own use.

(2) The first counts in Nos. 1894 and 1895

attempts to charge all four of these offenses and

adds to them another offense of aiding, assisting

and abetting in each of the four. The demurrer

challenges the indictment on the grounds that it

is multifarious. T think the objection is well

taken. As I understand the law, different char*?

es, although 'similar in their nature, may b(^

charged in the same count.

(.3) The pleader seems to have recognized

this principle by adding a second count to eacli

of these indictments, charging the obtaining of
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the goods by fraud and deception. This second

count is, howcvef% defective in not attempting to

show hy what means the fraud or deception was
practiced to obtain possession of the goods. This,

I think, is necessary to make a good indictment

under this portion of the statute. I think, there-

fore, the demurrer must be sustained to the in-

dictments Nos. 1894 and 1895. ( 620-1 )
."

Further—in the case of Boyd v. U. S., 275 Fed.

IGO, wherein the defendant was indicted for a viola-

tion of the same Act of February 13, 1913, for pro-

curing a car of grain from a railroad company by

fraud and deception, the fraud and deception were

with particularity and at great length set forth in

the indictment—thus showing the necessity of setting

forth the facts constituting such fraud and deception,

instead of alleging the mere legal conclusion that the

car of grain was procured by fraud and deception.

We submit to the Court that the judgment should

be reversed and the motions herein allowed.

Dan E. Powers,

Frank E. Swope,

Attorneys for Plaintiff in Error.
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STATEMENT OF FACTS.

The sole question here for determination is

whether or not the indictment sets forth facts suffi-

cient to constitute a cause of prosecution.

POINTS AND AUTHORITIES.

It is a general rule that upon an indictment for

a statutory offense, the offense may be described

in the words of the statute, and it is for the defend-

ant to show that greater particularity is required

by reason of the omission from the statute of some

element of the offense.

Ledbetter vs. United States, 170 U. S. 601-

612.

United States vs. Comstock, 161 Fed. 644.

An indictment is sufficient, after conviction, if by

a fair and reasonable construction, it alleges every

essential element to make out a crime.

Cohen vs.United States, 294 Fed. 488-490.

Clement vs. United States, 149 Fed. 305-313.

Dunbar vs. United States, 156 U. S. 185-191.

Leverkuehu vs. United States, 297 Fed. 590-

593.

State vs. Doty, 5 Ore. 491-494.



ARGUMENT.
The indictment charges a violation of the Act of

February 13, 1923, in that the plaintiff in error, Le-

ona Case, and another did, on a day certain, at Port-

land, in the State and District of Oregon, unlaw-

fully, knowingly, wilfully and feloniously obtain, by

fraud and deception, from the depot of an interstate

common carrier of freight—that is to say, from the

freight depot of the Spokane, Portland and Seattle

Railway, at Portland, Oregon, a certain shipment of

household goods and personal effects then and there

in the custody and under the control of the above

named company, which household goods and perso-

nal effects then and there constituted an interstate

shipment of freight, to-wit: a shipment of freight

from the City Transfer Company, Spokane, Wash-

ington, to H. H. George, of Portland, Oregon. The

indictment further charges that the above described

offense was committed with the intent on the part of

the defendants to convert such household goods and

personal effects to the use of the defendants, and

concludes with the customary formula, "contrary to

the form of the statute, etc."

No demurrer or motion to quash was interposed

against the indictment and no bill of particulars was



requested. There has been no claim, and can be no

claim that the plaintiff in error was in any manner

taken by surprise by reason of the omission from

the indictment of any statements of particularity

respecting the crime charged. It is not, therefore,

now a question as to whether the indictment might

properly have been made more full and specific, but

rather as to whether, under the law, the offense has

been charged with sufficient particularity to serve

as a bar to any further prosecution which might be

instituted.

As stated in the case of Cohen vs. United States,

294 Fed. 488-490, "The sufficiency of the indictment,

especially after conviction, is no longer tested by the

nicety of expression once required. If by a fair and

reasonable construction it alleges every essential ele-

ment to make out a crime, it is sufficient."

It is true that following the trial and conviction of

Mrs. Case, a motion in arrest of judgment Vv'as in-

terposed; but, vvhile that mode of testing the suffi-

ciency 01 an accusatory document may be sufficient

to challenge an indictment which is fatally defective

as stating no offense, v/e submit that it can be of no

avail to the defendant in the case at bar.

In Clement vs. United States, 149 Fed. 305-313, in



considering the question as to whether or not the in-

dictment was sufficient to sustain the judgment,

Judge Adams, speaking for the Court, said:

"A motion in arrest of judgment challanged

the sufficiency of ail tht3 counts on the

grounds that they did not set forth facts stat-

ing a public offense. No timely demurrer was

filed before the expense and trouble of a pro-

tracted trial had occurred, but after an ad-

verse verdict, the defendant for the first time

raised the question of the legal sufficiency of

the indictment by a motion to arrest judg-

ment. This is not good practice. It imposes

an unnecessary burden in many cases upon the

court, upon the Government, and upon the ac-

cused. It may also be prejudicial to the latter.

While he may, by a motion in arrest, raise the

question whether the substance of the crime

is charged against him, he may also, by de-

laying till after verdict, deprive himself of

advantages which he might have secured by

timely application."

Dunbar vs. United States, 156 U. S. 185-191, vv'as

a case wherein the defendant was indicted upon the

charge of having smuggled prepared opium into
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the United States. After verdict a motion in arrest

was filed, challenging the sufficiency of the indict-

ment in that the same failed to describe the opium

as "opium prepared for smoking," which was the

descriptive language employed by the statute under

which the indictment was brought. Mr. Justice

Brewer, in an opinion holding the indictment suffi-

cient, there says:

"Further, no objection was made to the suf-

ficiency of the indictment by demurrer, mo-

tion to quash, or any other m.anner until after

the verdict. While it may be true that the

defendant, by waiting until that time, does

not waive the objection that some substantial

element of the crime is omitted, yet he does

waive all objections v/hich run to the mere

form in which the various elements of the

crime are stated or to the fact that the indict-

ment is inartifically dra^vn. if, for instance,

the description of the property does not clear-

ly identify it as to enable him to prepare his

defense, he should raise the question by some

preliminary motion ,or perhaps by a demand

for a bill of particulars; otherwise it may pro-

perly be assumed as against him that he is
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fuly informed of the precise property in re-

spect to which he is charged to have violated

the law.'
'

Again, in the same opinion, Mr. Justice Brewer

uses the following significant language, v/hich we

think particularly applicable here:

"There can be no doubt that the defendant

knew exactly what he was charged with hav-

ing smuggled, and that the description was

so precise and full that he cor" easily use a

judgment under this indictmenv in a bar uf

any subsequent prosecution. It is ti'ue some

parol testimony might be required to show

the absolute identity of the smuggled goods,

but such proof is often requisite to sustain a

plea of once in jeopardy."

So it is with the instant case. The defendant

came to the bar fully prepared for trial and know-

ing what must be met in order to refute the evid-

ence offered on the part of the prosecution. The in-

dictment follows the words of the statute and is, we

submit, in all respects sufficiently definite and cer-

tain to sustain a plea of former jeopardy. While

parol proof is admissible to sustain a plea of former

jeopardy, upon a further prosecution for the same



offense, there could, we submit, be no call for such

testimony as concerns the conviction had upon the

indictiiicnt in this case.

Again, as stated in the case of Ledbetter vs.

United States, 170 U. S., 601-612, "the general rule

still holds good that upon an indictment for a statu-

tory olfense, the offense may be described in the

words of the statute, and it is for the defendant to

show that greater particularity is required by rea-

son of the 9; |ssion from the statute of some element

of the olfenE^."

We think that the comment set out in the closing

paragraph of the Court's opinion in Leverkuen vs.

United States, 297 Fed. 590-593, is very persuasive

as bearing upon the question here. Judge Walker

speaks for the Court:

"In view of thG rule that the accused person

has a right to resoit to parol evidence to

show the subject m^atter of a former convic-

tion, the charges made in the count in ques-

tion cannot properly be regarded as being so

indefinite that the accused could not plead

the record and conviction in this case in bar

of another prosecution for the same offense.

(Citing Bartless vs. United States, 227 U. S.
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427). Furthermore, even if the ruling in

question was erroneous, it is not a ground for

reversing the judgment of conviction, as un-

der the above-mentioned circumstances of the

instant case, the error was not one which af-

fected the substantial rights of the accused,

who was adequately informed of the precisa

charge made against him."

In State vs. Doty, 5 Oregon, 491-494, the defend-

ant was indicted and convicted of an assault with

intent to kill. In that case the indictment was set

out in the language of the statute and did not con-

tain -a statement of the manner in which the alleged

assault was made, nor a description of the weapon

or means employed in making the assault com-

plained of. In the absence of a demurrer, the Court

there held the indictment good, saying:

"The indictment in this case, to have been

perfect and free from objection, should have

specified the weapon or means employed in

making the asault complained of; but in the

absence of a demurrer, such indictment is

sufficient after verdict."

The case of United States vs. Hopkins, 290 Fed.

619, (decided by the District Court for the District
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of Florida), so much relied upon by counsel for

plaintiff in error to sustain their contention that

the indictment is fatally defective, does not at all

settle the question for determination in the instant

casa. There the sufficiency of the indictment was

tested by demurrer. In sustaining the demurrer,

the Court held that the second count, which charged

the defendant with having obtained the goods in

question by fraud and deception Vv^as defective in

not attemptiiig to show- by what means the fraud

and deception was practised to obtain possession of

the goods. Even if it be conceded, for the sake of

argument, that the ruling of the Court as to the

second count in the Hopkins indictment was cor-

rect, that does not mean that, had demurrer not

been interposed, the Court would have applied the

same rule to a motion in arrest inteii)osed follow-

ing a verdict of guilty; for, as we have seen, where

a defendant elects to stand trial without testing

the sufficiency of the indictment by demurrer or

motion to quash, the burden is upon him to show,

in his motion in arrest of judgment, that the indict-

ment is not merely defective, but fatally deficient

in failing to state a crime.

In the case of United States vs. Comstock, 161

Fed. 644, the defendant was charged with a viola-
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tion of the Bankruptcy Act (Act of July 1, 1898,

Chapter 541, 30 Stat. 554; U. S. Comp. Stat. 1901)

in that he knowingly and fraudulently concealed,

while a bankrupt ,from his trustees, property be-

longing to his estate in bankruptcy. The indictment

in that case used the words "unlawfully, knowingly

and fraudulently" to characterize the word "con-

ceal." Upon demurrer it was contended that no

wrongful intent was sufficiently charged by those

words. In answer to that contention, the Court

said

:

"The terms of the statute . . . are them-

selves inconsistent with an honest or lawful

purpose and set forth all the elements of the

offense. In such case it is sufficient to charge

the offense in the terms of the statute."

We think the same reasoning should apply, and

with equal force, to all of the crimes defined by the

Act of February 13, 1913. The gravamen of the

various offenses denounced by that act, is not the

larceny of such goods or the procuring of such

goods by fraud and deceit, as the case may be, but

it is the violence thereby done to the sanctity of

an interstate shipment. Quite in accord with the

statement above quoted relative to the nature of
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the Bankruptcy Act, the terms of the statute which

makes it an offense to procure by fraud or decep-

tion, etc., goods in interstate shipment, are, indeed

of themselves "inconsistent with an honest or law-

ful purpose and set forth all the elements of the

offense."

We submit that no error was committed by the

Court in overruling the motion in arrest of judg-

ment.

Respectfully submitted,

GEORGE NEUNER,
United States Attorney for the

District of Oregon.

J. 0. STEARNS, Jr.,

Assistant United States Attorney

for the District of Oregon.
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(1) In holding that the indictment omitted no

substantial element of the charge against her, and

in denying the motion in Arrest of the Judgment

herein.

STATEMENT

The Court in its opinion in disposing of Plain-

tiff's contention did so upon the following grounds:

(1) That the indictment omitted no substantial

element of the charge;

(2) That the indictment followed the language

of the statute, and therefore was sufficient;

(3) That she had the right to move for a Bill

of Particulars as to the nature and kind of fraud and

deception alleged to have been practiced by her;

(4) That in case of second prosecution for the

same offense she could prove the former conviction

by parol evidence of the specific fraud and decep-

tion by which the shipment of goods were procured.

ARGUMENT

I.

As to the Court's position that the indictment

omits no substantial element of the charge—the ele-

ments all being set forth in the statute—we would

say that we have combed the authorities, both Fed-



eral and State, and have been wholly unable in a

single instance to find that where an indictment con-

tained an allegation that the defendant did some act

or procured something by fraud is held to be any-

thing more than a bald legal conclusion; and upon

this score we call the attention of the Court to the

case of U. S. v. Ooggin, 1 Fed. Rep. 49. The Court,

in discussing the question whether a mere allegation

in an indictment that an act was fraudulently done,

says

:

"The indictment alleges no facts which con-

stitute the fraud; it is not shown how the fraud

was perpetrated, nor wherein the claim was

false, except that the defendant presented a claim

which he represented to be due to him by virtue

of a pension certificate, which had been thereto-

fore procured upon false and fraudulent proofs,

and by unlawful and fraudulent devices, and

without authority of law. What the false and

fraudulent proofs, and unlaw^ful and fraudulent

devices were, is not stated. The question is, are

these allegations sufficiently certain, and do they

contain statements of fact which will support a

conviction? My impression, upon the argument,

was that the objection urged by counsel for de-

fendant was one which went rather to the form

than to the substance of the indictment, and

that, as he had not moved to quash, his objec-

tion was not good in arrest of judgment; but

the rule is that any objection to an indictment



which would be good upon demurrer, is fatal on

motion in arrest, and this being so, the objection

to the indictment, if well grounded in law, may

be as well taken at the present stage of the pro-

ceedings as by motion to quash. In the case of

the U. S. V. Watkins, 3 Cranch, Cir. Ct. Rep.

441, the court had occasion to state the rule with

reference to certainty in alleging frauds in a

case of false pretences, and it was there held that

an indictment charging fraud should aver the

means by which the fraud was effected; that

fraud is an inference of law from certain facts,

and the indictment must aver all the facts which

constituted the fraud; that whether an act has

been fraudulently done is a question of law, so

far as the moral character of the act is involved.

To aver that an act was fraudulently done is,

therefore, to aver a matter of law and not a mat-

ter of fact. (See pages 456, 457, 458 and 459.)

* * * * * 3^^ i^ jg undoubtedly a sound

principle that an indictment charging fraud of

any sort ought to aver, with requisite particu-

larity, wherein the fraud consisted, and the

means by which it was effected, and I have been

unable to find any case which dispenses with

the application of this rule. It is true that many

of the niceties and technicalities with reference

to form in criminal pleading which once existed

are not allowed now to prevail, but I do not un-

derstand that there has been any relaxation of



the rule with reference to certainty and clear-

ness as to the matter charged. It is also a gen-

eral rule that in any indictment for an offense

created by statute it is sufficient to describe the

offense in the words of the statute.

**In the case of the U. S. v. Simmons, 96 U. S.

360, the Supreme Court had occasion to point out

the precise scope and limitations of this rule, and

after stating the rule Justice Harlan says, in the

opinion: 'But to this general rule there is the

qualification, fundamental in the law of criminal

procedure, that the accused must be apprised by

the indictment, with reasonable certainty, of the

nature of the accusation against him, to the end

that he may prepare his defense, and plead the

judgment as a bar to any subsequent prosecution

for the same offense.' And here, I think, we

strike the fatal point in this indictment; for, after

as careful and serious consideration as a case of

this nature requires, I am unable to see how de-

fendant could plead his present conviction under

this indictment, and a judgment thereon, in bar

of a second prosecution for the same offense. It

is alleged, only, that he presented to the pension

agent a claim for pension moneys under a pen-

sion certificate which was procured by false and

fraudulent proofs and unlawful and fraudulent

devices. The fraud should have been, by apt al-

legation, more particularly identified; it should

have been alleged what the proofs and devices

were, and wherein they were fraudulent; and it



is, in my judgment, immaterial when the proofs

were made, or devices resorted to—whether at

the time of presenting the claim, or at a time an-

terior—and when made, as the basis for obtain-

ing the pension certificate. If the fraudulent de-

vices has consisted of an act done when payment

was demanded, it would, I think, be clear that the

nature of the devices, or particular fraud prac-

ticed at the time, should be alleged, and, if this

is so, it seems also essential that they should be

alleged, though they were, in fact, practiced at

and before the time of obtaining the pension cer-

tificate. The offense, it is true, was once com-

mitted, not in 1867, but in 1877 and in 1878—

that is, a claim was presented for payment

at those times—but, going back to the origin

of the alleged fraud, I do not understand why
it is not as necessary to allege wherein the

fraud consisted at its inception, and when

made the basis for obtaining the pension cer-

tificate, as it would be, if it consisted of some

device practiced at the very time the claim was

presented for payment. It was necessary to show

the alleged fraud and the acts which constituted

it, on the trial, and it was, therefore, necessary

that it should be alleged, at least v\'ith sufficient

particularity to enable the defendant to plead

any judgment which might follow, as a bar to a

subsequent prosecution for the same offense.



It was stated upon the argument that what is

alleged in the indictment in regard to fraud in ob-

taining the pension certificate relates to the evi-

dence of the offense, and not the offense itself;

but it is not the presentation of the claim for pay-

ment which makes the offense, it is the presenta-

tion for payment of a false or fraudulent claim,

and as no fraud can be committed but by deceit-

ful practices, the particular deceitful practices by

which the fraud is alleged to have been commit-

ted, or which make the claim fraudulent, should

be to such extent set forth as to make the fraud

appear upon the face of the indictment. This

may be, to a certain extent, alleging the evidence

of the offense, but is it rather the statement of

essential facts which constitute the fraud, and

therefore make the presentation for payment of

the claim a criminal offense. The point is one

that cannot be made clearer by elaboration. I

rest my judgement upon the fact that the allega-

tions of the pleading are not sufficient, within

the rule stated by the supreme court, to apprise

the defendant with that certainty which the law

requires prepare his defense, and plead the judg-

ment as a bar to any subsequent prosecution for

the same offense.

Judgement must be arrested."

The act under which the Plaintiff in Error was
prosecuted slates that whoever by fraud or deception

shall obtain certain goods which constitute an inter-

state shipment shall be punished, etc. The gist of the
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crime is the procurement by fraud or deceit ; it certain-

ly cannot be said that this statute sets forth the ele-

ments of the offense. The elements going to make

up the fraud and deceit, not being set forth in the

statute, are left to the Pleader framing the Indict-

ment.

This phase is exemplified in the case of the U. S.

V. Britton, 107 U. S. 655; which was an indictment

under the laws of the United States providing that

every president, etc., of any National Bank who

embezzles, abstracts or willfully misapplies any of the

money, funds or credit of the Association shall be

guilty, etc. The offense in this case was the "wilful

misapplying'" certain funds. The elements compris-

ing the wilful misapplication were not set forth in the

statute, and the Court held that the Indictment to be

good against a general demurrer must specify the

manner and method of such misapplying. The court

on pages 660-1 of the opinion saying:

"The words 'wilfully misapplied' are, so far

as we know, new in statutes creating offenses,

and they are not used in describing any offense at

common law. They have no settled technical

meaning like the word embezzle as used in the

statutes, or the words 'steal, take and carry

away,' as used at common law. They do not,

therefore, of themselves fully and clearly set

forth every element of the offense charged.



It would not be sufficient simply to aver

that the defendant wilfully misapplied funds

of the association. This is well settled by

the authorities we have already cited. There

must be averments to show how the appli-

cation was made and that it is an unlaw-

ful one. These averments the pleader has in

these counts attempted to make by charging that

the defendant paid out the funds of the associa-

tion in the purchase of its own stock. But this

is not necessarily an unlawful use of the funds of

the association. It is not every purchase of its

own shares by an association that is forbidden.

"* * * The failure of the counts under

consideration to aver that the purchase of the

shares of the association was not necessary to

prevent loss upon a debt previously contracted

in good faith is a fatal defect. These counts

merely charge that the defendant willfully mis-

applied the funds of the association and then aver

a use of the funds, which, from all that appears

to the contrary, was a perfectly lawful applica-

tion of them. The result is that no offense is

described in the counts numbered from 37 to

56 inclusive."

Also to the same effect is the case of Martin v. U.

S. 168, Fed. Rep. * ;< * * This was an

indictment under the statutes of the United States

whereby every officer, having the custody of any

record, document or paper specified, who fraudulent-

ly takes away or withdraws any such record in his
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office or deposited with him or in his custody, shall

pay a fine etc. The Court in disposing of a demurrer

to the indictment said:

"There are in the indictment averments that

he unlawfully, and feloniously and fraudulently

and with intent to defraud, removed and with-

drew the roll with the intent to make a copy

thereof. But he is not liable to punishment under

this statute for 'the removal or withdrawal of the

roll unlawfully or feloniously unless he did so

fraudulently, and there can be no fraud' where

there is no endeavor or intent to injure or alter

a right or interest of any one, and where no right

or interest of any one is in fact injured or al-

tered."

"Where the words of the statute do not fully,

directly and expressly, without any uncertainty

or ambiguity, set forth all the elements neces-

sary to constitute an offense intended to be

punished, an indictment in the words of the stat-

ute is insufficient. The crime must be charged

with precision and certainty, and every ingredi-

ent of which it is composed must accurately and

clearly be alleged. To this end facts must be

stated, not conclusions of law alone. The aver-

ment that an act innocent in itself, but criminal

if fraudulently done, was done fraudulently or

with intent to defraud, is a bald conclusion of law

and is futile. A crime is made up of acts and in-

tent, and there must be set forth in the indict-
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ment with reasonable particularity of time, place

and circumstances. U. S. v. Cook, 17 Wall. 168;

U. S. c. Cruikshank, 92 U. S. 542, 558; U. S. v.

Carll, 105 U. S. 611, 612; Evans v. U. S. 153, U.

S. 584."

"This indictment, as well as the proof under

it, is fatally defective because it sets forth no

facts or acts which indicate any attempt or intent

of the defendant to injure or alter the rights or

interests of any one by his withdrawing and keep-

ing of the roll, or any effect to injure or alter any

such right or interest caused by the acts charged

against him. (205)"

The cases holding that an indictment in the lan-

guage of the statute is sufficient, it will be seen, are

those wherein the statute contains all of the elements

or ingredients of the offense.

II.

The Court in its opinion further held that the in-

dictment in the case at bar follows the language of

the statute, and that ordinarily is sufficient; and

cites the case of Leadbetter v. U. S. 170, U. S. 606. In

the cited case the defendant v/as indicted for carrying

on a wholesale liquor business without first having

paid a special tax as required by law. The indict-

ment failed to allege that the defendant sold any

liquor otherwise than allowed by law, or to set forth

the time and place of the commission of the crime.

The statute in the foregoing case under which the

accused was prosecuted, however, fully described the
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offense and set fourth all its elements. The court in

passing upon the sufficiency of the indictment there-

in said:

**The cases wherin it is held that an indict-

ment in the exact language of the statute is not

sufficient are those wherein the statute does not

contain all the elements of the offense, as in U.

S. V. Carll, 105 U. S. 611, where a statute against

passing counterfei't money failed [to aver the

scienter; but where the statute sets forth every

ingredient of the offense, an indictment in its

very words is sufficient, though that offense be

more fully defined in some other section."

In the case at bar the elements of the offense are

not set forth in the statute at all; the act makes it a

crime to obtain certain goods from an interstate ship-

ment "by fraud or deception." The elements of the

offense—being the specific fraud or deceit—are left

to the pleader to set forth in the indictment. In other

words, the words "fraud or deceit" as used in the

statute like the words "wilfully misapplied" have no

technical meaning as do the word "embezzle" or the

words "steal, take and carry away", as is succinctly

set forth in the case of U. S. v. Britton, 107 U. S., 665

(supra). The words fraud or deceit are mere generic

terms, and may embrace cases which fall within the

terms but not within the spirit or meaning of the

statute. And where this is so, the specific facts must

be alleged to bring the accused precisely within the

inhibition of the law (See 10 Enc. PI. & Pr. 487-8).
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III.

The Court in its opinion also held that the rule of

pleading requires that an indictment shall be suffici-

ently specific to clearly inform the accused of the

charge he is to meet; and that this rule is based upon

two grounds, namely:

(1) That the accused shall know distinctly the

nature and elements of the accusation. And that this

ground is met by the right to demand a Bill of Par-

ticulars—citing Durland v. U. S., 161 U. S., 306, 315;

(2) That the offense must be so described as to

make the judgment a complete defense to another

prosecution for the same offense. And that this

ground is met by the right to resort to use parol

evidence to show the subject matter of the former

conviction or acquittal—citing Dunbar v. U. S., 156

U. S., 180, 191.

To illustrate that the court's holding that the

Plaintiff in Error had the right to demand a Bill of

Particulars of the facts showing the fraud and decep-

tion, and thus cure their omission from the indict-

ment, is untenable, we call the attention of the court

to the case of U. S. v. Hopkins, 290 Fed. Rep. 219, 619,

(620-1) ; wherein it was held that an indictment under

the statute in question which fails to set forth the

facts constituting the fraud is bad on demurrer as al-



14

leging a mere legal conclusion. With this, and the

other authorities cited by us in mind, we cite to the

Court the case of U. S. v. Tubbs, 94 Fed. Rep. 356,

wherein the defendant was indicted for mailing a cer-

tain letter giving information as to the obtaining an

article intended for procuring an abortion. The in-

dictment failed to set forth the contents of the letter

alleged to have been mailed. The court, in allowing

defendant's motion in Arrest of Judgment and an-

swering counsel's contention that the defendant

might have moved for a Bill of Particulars, said:

"Counsel for the United States seeks to avoid

the criticism of Defendant's counsel concerning

these counts by answ^ering that a Bill of Partic-

ulars might have been demanded by Defendant

in case he was not sufficiently informed of the

nature of the crime charged against him. This

position involves a mistaken opinion of the office

of a Bill of Particulars, which may be granted on

motion of defendant in the discretion of the court

in cases where the indictment is good as a plead-

ing, and where the court, in its discretion, should

be of the opinion that the defendant was entitled

to some further information before compelling

him to go to trial. To hold that the right to de-

mand a Bill of Particulars will cure a bad plead-

ing would make the returning of a good indict-

ment by the grand jury discretionary with the

court, which cannot be entertained for a moment.

It is because the indictment is good against
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a general demurrer that the defendant is com-

pelled to resort to a motion for a Bill of Particu-

lars. If it is bad he has his remedy by demurrer

or motion in arrest. (360)

"In Cochran v. U. S., 157 U. S. 290, the court

in speaking of an indictment—in that case an

indictment under the National Banking Act

—

said:

" 'But the true test is not whether it might

possibly have been made more definite and cer-

tain, but whether it contains every element of

the offense intended to be charged to sufficiently

apprise the defendant cf what he must be pre-

pared to meet, and in case any other proceedings

are taken against him for a similar offense,

whether the record shows with accuracy to what

extent he may plead the former acquittal or con-

viction.'

"We have here the law as laid down by the

Supreme Court of the United States for the guid-

ance of the court, and applying the test thus pre-

scribed, a micre glance at the counts of the indict-

ment in question demonstrates to the reader that

they fail far short of coming up to the require-

ments of the law, in this: there is nothing al-

leged in the counts which identifies the letter

alleged to have deposited. If the defendant

should be convicted or acquitted on either one of
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these counts, it is impossible to ascertain how he

could plead the judgment in bar or any prosecu-

tion brought against him for mailing prohibited

letters at Alcester, S. D., at any time within the

Statute of Limitations. The indictment and plea,

when the exemplified copy of the record should

be offered in evidence would be the only means

of ascertaining as to what issues were litigated,

and the court trying the case would be unable to

ascertain from the counts now in question what

letter it was intended to charge the defendant

with having mailed unlawfully. (359)."

Also to the same effect is the case of Floren v. U.

S. 168, Fed. 961, where the Court used the following

language

:

"It is not material to the present issue that

the defendant demanded no bill of particulars,

and none were furnished. Where an indictment

is so fatally defective in its statement of the facts

alleged to constitute the offense charged that a

conviction or acquittal upon it constitutes no de-

fense to another prosecution for the same of-

fense, a bill of particulars cannot cure it. The

office of such a bill is to give to the defendant

some further information to which the court

deems him entitled are in cases ixi which the in-

dictment is substantially good. The granting or

refusing of such a bill of particulars is descre-

tionery with the court. (964)."
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A bill of Particulars, therefore, can never cure an

indictment which at any stage of the proceedings is

subject to a general demurrer. And the case of U. S.

V. Hopkins, (supra), distinctly holds that the failure

to set forth in an indictment in a prosecution, under

t'^^d same identical statute upon which plaintiff in

error was convicted, the specific facts constituting the

fraud or deceit renders such indictment subject to a

general demurrer.

Durland v. U. S. 161 U. S., 306, cited in the

Court's opinion to sustain its holding, was a case

where defendant was indicted under a statute for

devising a scheme intending to defraud by the use

of the United States mails. The court held in this

case that the omission in an indictment for violation

of such act to state the names of the parties intended

to be defrauded and the names and addresses on the

letters, is satisfied by the allegation, if true, that such

names and addresses are to the Grand Jury unknown.

The statute in question set forth all the elements of

the offense, including the means and \method by

which such fraud was to be effected; and the indict-

ment of this case followed the wording of the statute.

IV.

In answer to the Court's holding that parol evi-

dece may be resorted to for the purpose of showing

former jeopardy, we call the court's attention to the

case of U. S. v. Brazeau, 7S Fed Rep. 464, which was
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a prosecution for depositing in the United States

mails newspapers containing indecent matter. The

indictment failed to allege that the newspaper were

addressed; and in sustaining a motion to quash, the

Court on page 466 of its opinion says:

''The rule that parol testimony may be re-

sorted to to establish the defense of a prior con-

viction or acpuittal, does not remove the require-

ment of reasonable customary particularity in

describing the offense. In Durland v. U. S., 161

U. S. 314, it was contended that the names and

addresses of the parties to whom letters were

sent should be stated so as to inform the defend-

ant as to what parts of his correspondence the

charge is made, and also to enable him to defend

himself against a subsequent indictment for the

same transaction. It was held that the omission

to state the names and addresses on the letters

is satisfied by the allegation, if true, that such

names and addresses are to the grand jury un-

known. This case, though not deciding the ques-

tion of the necessity of an allegation that the

letters were addressed, impliedly recognizes the

propriety at least of either setting forth the

specific addresses or of excusing the omission by

an averment that it was to the grand jury un-

known. * * * * It is sufficient to de-

cide that an allegation that the newspapers were

addressed or that direction was given for mailing

or delivery is requisite, not as a matter of de-
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scription or identification of the unmailable ar-

ticle, but as an averment of an essential ingredi-

ent in the offense, and that the ingredient is not

supplied by the general averment that the news-

papers were deposited for mailing and delivery."

In the indictment in the case at bar there was no

allegation that the specific elements going to make
up the fraud and deception were "unknown to the

grand jury;" and had such allegation been inserted,

as the foregoing citation holds to be requisite, it is

palpably plain that the prosecution would have ad-

mitted that they were unable to prove the violation

of the statute by Plaintiff in Error. This, itself, shows

that the facts constituting the fraud are matters of

substance and comprise the elements going to make
up the offense; and their allegations in an indict-

ment are not mere matters of form. Parol evidence

for the purpose of showing a former conviction or

acquittal may be resorted to only for the purpose

of showing the identification of persons or articles

or the description of property. vVe have come

acrosc no case wherein such parol evidence may be

resorted to other than for these specific purposes.

In Dunbar v. U. S. 156 U. S., 180, cited in the Court's

opinion, the defendant was indicted for smuggling

"prepared opium" under a statute which prohibited

importing into the United States any merchandise

contrary to law. The contention was that the de-

scription of the property smuggled, namely, "pre-

pared opium," was broad enough to include opium in
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certain forms and conditions; some of which were

dutiable, and some not. It is plain that while this in-

dictment was subject to a motion to make more de-

finite and certain it, however, contained all the ele-

ments of the offense. The Court held that:

*'The description was so precise and full that

he (the defendant) could easily show a judgment

under this indicment in bar to any subsequent

prosecution, and that parol testimony is often

requisite to show the identity of goods in order

to sustain a plea of once in jeopardy. (191)."

This petition for rehearing is respectfully sub-

mitted.

DAN E. POWERS,
and FRANK E. SWOPE.
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